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United States Court of Appeals
For the District of Columbia Clreult

UNITED STATES COURT oF Appeans TILED JUL O 11994
FOR THE DISTRI
ISTRICT OF COLUMBIA CIRCUIT o GARVIN

Division for the Purpose of CLERK
Appointing Indepéendent Counsels

Ethics in Government Act of 1978, as Amended

In re: Madison Guaranty Savings
& Loan Association

Order Authorizing
Attorney General to
Disclose Application for
Appointment of
Independent Counsel

Before: Sentelle, Presiding, Butzner and Sneed, Senior Circuit
Judges

ORDER

Upon consideration of the request of the Attorney General
pursuant to 28 U.s.C. § 592(e) for authorization to disclose the
Application for the appointment of an independent counsel in this
matter, which concerns allegations that have been widely reported
by the news media, it is hereby

ORDERED, in the public interest that leave is granted to the
Attorney General pursuant to 28 U.S.C. § 592(e) to publicly
disclose the Application.

Per Curiam
For the Court:

£ .

Ron -Garvin
FOIA # 57720 (URTS 16326) D : 701@3F34Page 3
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United States Ceurt of Appeals

For the District of Columbia Circuit

FILED yut 0 1 1994 UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
RONc L(;;;_.l‘a\RVIN INDEPENDENT COUNSEL DIVISION RECEIVED
K |

APPLICATION TO THE COURT PURSUANT

TO 28 U.S.C. § 592(c) (1) FOR THE
APPOINTMENT OF AN INDEPENDENT COUNSEL
IN RE MADISON GUARANTY SAVINGS &

LOAN ASSOCIATION

Lo

No. PN ’L|“‘1CLERK OF THE URITED
STATES COURT. OF APPEALS

N g i Nt

In accordance with the Independent Counsel Reauthorization“
Act of 1994 (the "Act"), I hereby apply to the Special Division
of the Court for the appointment of an Independent Counsel to
investigate whether any violations of federal criminal law were
committed by James B. McDougal or any other individual or entity
relating to Madison Guaranty Savings & Loan Association,
Whitewater Development Corporation, or Capital Management
Services, Inc.

ack upd. In October 1993, the Resolution Trust
Corporation (RTC) referred a number of allegations to the Office
of the United States Attorney for the Eastern District of
Arkansas arising out of an inquiry into the administration of
Madison Guaranty Savings & Loan Association, a defunct Arkansas
savings and loan association that was owned by James B. McDougal,
who had been a partner with William and Hillary Clinton in
Whitewater Development Corporation.

During the same time period, the Office of the United States
Attorney for the Eastern District of Arkansas was prosecuting
David Hale, an Arkansas municipal court judge who had ties both
to the Clintons and to McDougal, for fraud against the Small
Business Administration relating to the operation of Hale's

investment company, Capital Management Services, Inc. w%ile plea
FOU\#57720(URT516326)Dodd:701dS304Page
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negotiations were underway, Hale made a number of allegations

against former associates, including McDougal and the Clintons,
concerning the misuse of funds of Capital Management Services.
In November 1993, the Fraud Section of the Criminal Division

of the Department of Justice took over the prosecution of Hale

and the inquiry into the RTC allegations of misapplication of

funds from Madison Guaranty, several of which it determined to be

sufficiently specific and credible to provide grounds for

pPreliminary investigation.

On January 20, 1994, I appointed Robert B. Fiske, Jr., as

regulatory independent counsel to take over all investigations

relating to Madison Guaranty Savings & Loan Association. Mr.

Fiske received the following authority:

(a) The Independent Counsel: In re Madison Guaranty Savings
& Loan Association shall have jurisdiction and authority to
investigate to the maximum extent authorized by part 600 of

this chapter whether any individuals or entities have
committed a violation of federal criminal or civil law

relating in any way to President William Jefferson Clinton's

or Mrs. Hillary Rodham Clinton's relationships with (1)

Madison Guaranty Savings & Loan Association, (2) Whitewater
Development Corporation, or (3) Capital Management Services.

(b) The Independent Counsel: In re Madison Guaranty Savings
& Loan Association shall have jurisdiction and authority to
investigate other allegations or evidence of violation of
any federal criminal or civil law by any person or entity
developed during the Independent Counsel's investigation
referred to above, and connected with or arising out of that

investigation.

(c) The Independent Counsel: In re Madison Guaranty Savings
& Loan Association shall have jurisdiction and authority to
investigate any violation of section 1826 of title 28 of the
U.S. Code, or any obstruction of the due administration of
justice, or any material false testimony or statement in

violation of federal law, in connection with any

thic centionbOrk 4B AR (UTS 18556 OBER: 10188564 fakeor (B) of

this sectionfOl
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(d) The Independent Counsel: In re Madison Guaranty Savings

& Loan Association shall have jurisdiction and authority to

seek indictments and to prosecute, or bring civil actions

against, any persons or entities involved in any of the
matters referred to in part (a), (b), or (c) who are
reasonably believed to have committed a violation of any
federal criminal or civil law arising out of such matters,
including persons or entities who have engaged in an
unlawful conspiracy or who have aided or abetted any federal
offense.

28 C.F.R. § 603.1.

Independent Counsel Fiske has not reported to the Department
of Justice concerning his investigative results or the direction
of his investigation. ' However, he has reviewed this
Application and has affirmed that with respect to the matters
referred to him, there exists reasonable grounds to believe that
further investigation is warranted pursuant to 28 U.S.C.

§ 592(c) (1) (a).

Basis for Appointment of Statutory Independent Counsel.

On June 30, 1994, the Independent Counsel Act was
reauthorized. I have concluded that the circumstances of this
matter call for the appointment of an independent counsel
pursuant to 28 U.S.C. § 592(c) (1) (A), because investigation by
the Department of Justice of the allegations of violations of
criminal law by McDougal and other individuals associated with
President and Mrs. Clinton in connection with Madison Guaranty

Savings & Loan, Whitewater Development Corporation, and Capital

Management Services, Inc., would present a political conflict of

1 A copy of a public report dated June 30, 1994,
concerning the results of his investigation into the death of

Vincent W. Fosteg:oqu#. 57729{%31’311‘13%‘26‘?1)&%: ﬂj.g)gg(mfpgge gts

public release o une 30,
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interest. See Independent Reauthorization Act of 1994, § 4(a)
(amending 28 U.s.c. § 591(c)). Accordingly, I hereby request
that the Court appoint a statutory independent counsel as soon as
possible, and that the Court appoint Robert B. Fiske, Jr. so that
he may continue his ongoing investigation without disruption and
with the full independence provided by the Act.?

Recommended Jurisdjction. Pursuant to 28 U.S.cC.

§ 593(b)(3), I recommend and request that the Special Division of
the Court grant the statutory independent counsel the same
prosecutorial jurisdiction as that granted to regulatory
Independent Counsel Fiske, so that the investigation may continue
without interruption. 1In this connection, I have appended hereto
2 proposed statement of the Scope of prosecutorial jurisdiction

for the statutory independent counsel. ?

2 The reauthorizing legislation allows the Court to appoint
Mr. Fiske as statutory independent counsel. Independent Counsel
Reauthorization Act of 1994, § 7(h). I appointed Mr. Fiske on
the basis of his record of independence and his outstanding
qualifications, and he has been investigating this matter as an
independent prosecutor for five months. His staff, selected by
him, is established and jis fully engaged in the investigation.
Appointment of a different independent counsel would seriously
disrupt the investigation.

’ The intent of the proposed statement of independent
counsel's prosecutorial jurisdiction is to give him exactly the
same jurisdiction as that given to regulatory Independent Counsel
Fiske, except that as regulatory Independent Counsel, Mr. Fiske
was also given civil jurisdiction. To ensure that the full scope
Oof Mr. Fiske's independent civil investigation continues
uninterrupted and without limitation, it is my intention to
continue Mr. Fiske's regulatory appointment for this purpose, or,
to name whomever the Court may select as statutory independent
counsel as an independent special attorney to handle all civil

aspects of the inmgptigyyonURTShe32a) BeckdedRd05304 Fagtate.
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Request for Authorigzatio or P ic Disclosure. I request
that the Court authorize the disclosure of this Application to
the public pursuant to 28 U.S.C. § 592(e). The allegations
underlying this Application, and Mr. Fiske's mandate as
regulatory Independent Counsel, are known to the public. T
believe that the public interest will be served by the disclosure

of the Application. I have submitted a separate motion and

Proposed order to this effect.

Respectfully submitted,

— 2611

FOIA # 57720 (URTS 16326) Docld: 70105304 Page 8
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STATEMENT OF JURISDICTION OF INDEPENDENT COUNSEL

The Independent Counsel shall have jurisdiction and
authority to investigate to the maximum extent “thorized by the
Independent Counsel Reauthorization Act of 1994 whether any
individuals or entities have committed a violation of any federal
criminal law, other than a Class B or C misdemeanor or
infraction, relating in any way to James B. McDougal's, President
William Jefferson Clinton's, or Mrs. Hillary Rodham Clinton's
relationships with Madison Guaranty Savings & Loan Association,
Whitewater Development Corporation, or Capital Management
Services, Inc.

The Indazpendent Counsel shall have jurisdiction and
authority to investigate other allegations or evidence of
violation of any federal criminal law, other than a Class B or C
nisdemeanor or infraction, by any person or entity developed
during the Independent Counsel's investigation referred to above,
and connected with or arising out of that investigation.

The Independent Counsel shall have jurisdiction and
authority to investigate any violation of 18 U.S.C. § 1826, or
any obstruction of the due administration of justice, or any
material false testimony or statement in violation of federal
criminal law, in connection with any investigation of the matters
described above.

The Independent Counsel shall have jurisdiction and
authority to seek indictments and to prosecute any persons or
entities involved in any of the matters described above, who are
reasonably believed to have committed a violation of any federal
criminal law arising out of such matters, including persons or
entities who have engaged in an unlawful conspiracy or who have
aided or abetted any federal offense.

The Independent Counsel shall have all the powers and

authority provided by the Independent Counsel Reauthorization Act
of 1994.

FOIA # 57720 (URTS 16326) Docld: 70105304 Page 9
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United States Court of Appeals
For the District of Columbia Circuit

FILED 0 11994 UNITED STATES COURT OF APPEALS

JUL FOR THE DISTRICT OF COLUMBIA CIRCUIT RECEIVED
INDEPENDENT COUNSEL DIVISION |
RON GARVIN L e :
CLERK K aul 11584 i
CLERK OF THE UNiTED |
STATES COURT OF APPEALS

In re MADISON GUARANTY )  No. pN 94-1

SAVINGS & LOAN ASSOCIATION )

NOTIFICATION OF RECUSAL DETERMINATION

Section 591(e) (2) of the Independent Counsel Reauthorization
Act of 1994 requires that the Attorney General determine whether
she must recuse herself because information received involves "a
person with whom the Attorney General has a current or recent
personal or financial relationship," and that the determination
be filed with this Court. Accordingly, I hereby notify the
Special Division of the Court that I have no curfent or recent
personal or financijial relationship such as would require my

recusal from discharging my responsibilities under the Act.

Respectfully submitted,

20

‘Janet /Reno
Attorney General of the United States
DATED: 4 270 1/7 y{/
/ 7 [ 4 I—[—

FOIA # 57720 (URTS 16326) Docld: 70105304 Page 10
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United States Court of Appeals
For the District of Columbia Circuit

F“_E[] JUL O 1 1994 UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT |! RECE!V E D
INDEPENDENT COUNSEL DIVISION ! o . :
RON GARVIN 1 .!
CLERK | UL 1 1904
In re MADISON GUARANTY ) No. PN 94-1/| ciepk OF THE UNITED
SAVINGS & LOAN ASSOCIATION ) " STATES COURI. OF APPEALS

MOTION OF THE ATTORNEY GENERAL PURSUANT TO
. e LEAVE T SC APPLICATIO

Pursuant to 28 U.S.C. § 592(e), I hereby seek leave of the
Division to disclose to the public the "Application to the Court
Pursuant to 28 U.S.C. § 592(c) (1) for the Appointment of an
Independent Counsel In Re Madison Guaranty Savings & Loan
Association" filed with the Court on this date. The allegations
underlying the Application and the commencement of an
investigation by the regulatory independent counsel have been
widely reported by the news media. 1If the public were not aware
of the Application, the matter could be the subject of misleading
speculation while the Application is pending before the Court.
In these circumstances, it is in the public interest to pernit
the public disclosure of copies of the Application submitted to
this Court requesting the appointment of an Independent Counsel.

Accordingly, I request the Court's permission to disclose
the Application to the public immediafely, and have attached a

proposed Order to this effect.

Respectfully submitted,

Attorney General of the United States

DATED: URTS 16326) Docld: 70105304 Page 11
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Ch. 40 INDEPENDENT COUNSEL 28 §591

Sec.

594. Authority and duties of an independent counsel.

595. Congressional oversight.

596. Removal of an independent counsel; termination of
office.

597. Relationship with Department of Justice.

598. Severability.

599. Termination of effect of chapter.

EpitoriaL Notes

Effective Date of Chapter. Section 604 of Pub.L. 95-621
provided in part that this chapter shall take effect on Oct.
26, 1978.

§ 591. Applicability of provisions of this chap-
ter

(a) Preliminary investigation with respect to
certain covered persons.—The Attorney General
shall conduct a preliminary investigation in accor-
dance with section 592 whenever the Attorney Gener-
al receives information sufficient to constitute
grounds to investigate whether any person deseribed
in subsection (b) may have violated any Federal
criminal law other than a violation classified as a
Class B or C misdemeanor or an infraction.

(b) Persons to whom subsection (a) applies.—
The persons referred to in subsection (a) are—

(1) the President and Vice President;

(2) any individual serving in a position listed in
section 5312 of title 5;

(3) any individual working in the Executive Of-
fice of the President who is compensated at a rate
of pay at or above level II of the Executive Sched-
ule under section 5313 of title 5;

(4) any Assistant Attorney General and any indi-
vidual working in the Department of Justice who is
compensated at a rate of pay at or above level III
of the Executive Schedule under section 5314 of
title 5;

(5) the Director of Central Intelligence, the
Deputy Director of Central Intelligence, and the
Commissioner of Internal Revenue;

(6) the chairman and treasurer of the principal
‘national campaign committee seeking the election
or reelection of the President, and any officer of
that committee exercising authority at the national
level, during the incumbency of the President; and

(7) any individual who held an office or position
described in paragraph (1), (2), 3), (4), or (5) for 1
year after leaving the office or position.

(¢) Preliminary investigation with respect to
other persons.—

(1) In general.—When the Attorney General de-
termines that an investigation or prosecution of a
person by the Department of Justice may result in

a personal, financial, or political eonflict of interest,
the Attorney General may conduct a preliminary
investigation of such person in accordance with
section 592 if the Attorney General receives infor-
mation sufficient to constitute grounds to investi-
gate whether that person may have violated Feder-
al eriminal law other than a violation classified as a
Class B or C misdemeanor or an infraction.

(2) Members of Congress.—When the Attorney
General determines that it would be in the public
interest, the Attorney General may conduct a pre-
liminary investigation in accordance with section
592 if the Attorney General receives information
sufficient to constitute grounds to investigate
whether a Member of Congress may have violated
any Federal criminal law other than a violation
classified as a Class B or C misdemeanor or an
infraction.

(d) Examination of information to determine
need for preliminary investigation.—

(1) Factors to be considered.—In determining
under subsection (a) or (¢) (or section 592(c)(2))
whether grounds to investigate exist, the Attorney
General shall consider only—

(A) the specificity of the information received;
and

(B) the credibility of the source of the infor-
mation.

(2) Time period for making determination.—
The Attorney General shall determine whether
grounds to investigate exist not later than 30 days
after the information is first received. If within
that 30-day period the Attorney General deter-
mines that the information is not specific or is not
from a credible source, then the Attorney General
shall close the matter. If within that 30-day peri-
od the Attorney General determines that the infor-
mation is specific and from a credible source, the
Attorney General shall, upon making that determi-
nation, commence a preliminary investigation with
respect to that information. If the Attorney Gen-
eral is unable to determine, within that 30-day
period, whether the information is specific and
from a credible source, the Attorney General shall,
at the end of that 30-day period, commence a
preliminary investigation with respect to that infor-
mation.

(e) Recusal of Attorney General.—

(1) When recusal is required—(A) If informa-
tion received under this chapter involves the Attor-
ney General, the next most senior official in the
Department of Justice who is not also recused shall
perform the duties assigned under this chapter to
the Attorney General.~—

Complete Annotation Materials, see Title 28 U.S.C.A.
661

&




28 §591

(B) If information received under this chapter
involves a person with whom the Attorney General
has a personal or financial relationship, the Attor-
ney General shall recuse himself or herself by
designating the next most senior official in the
Department of Justice who is not also recused to
perform the duties assigned under this chapter to
the Attorney General.

(2) Requirements for recusal determina-
tion.—Before personally making any other deter-
mination under this chapter with respect to infor-
mation received under this chapter, the Attorney
General shall determine under paragraph (1)(B)
whether recusal is necessary. The Attorney Gen-
eral shall set forth this determination in writing,
identify the facts considered by the Attorney Gen-
eral, and set forth the reasons for the recusal. The
Attorney General shall file this determination with
any notification or application submitted to the
division of the court under this chapter with re-
spect to such information.

(Added Pub.L. 95-521, Title VI, § 601(a), Oct. 26, 1978, 92
Stat. 1867, and amended Pub.L. 97-409, §§ 3, 4(a), Jan. 3,
1983, 96 Stat. 2039, 2040; Pub.L. 98473, Title II, § 228(b),
Oct. 12, 1984, 98 Stat. 2030; Pub.L. 100-191, § 2, Dec. 15,
1987, 101 Stat. 1293; Pub.L. 103-270, §§ 3G), (K), 4, June
30, 1994, 108 Stat. 735, 736.)

Proceedings Pending on December 15, 1987. Section
6(b) of Pub.L. 100-191, set out as a note below, provided
that, with respect to previously initiated independent coun-
sel proceedings still pending on Dec. 15, 1987, this section,
in its pre-Pub.L. 100-191 form and in lieu of its text as
amended by Pub.L. 100-191, shall continue to apply to such
pending proceedings until such proceedings are terminated
in accordance with this chapter as in effect on the day
before the date of enactment of Pub.L. 100-191 [Dec. 15,
19871,

Prior to amendment by Pub.L. 100-191, this section read
as follows:

«g 591. Applicability of provisions of this chapter

“(a) The Attorney General shall conduct an investigation
.pursuant to the provisions of this chapter whenever the
Attorney General receives information sufficient to consti-
tute grounds to investigate that any of the persons de-
scribed in subsection (b) of this section has committed a
violation of any Federal criminal law other than a violation
constituting a Class B or C misdemeanor or an infraction.

“(b) The persons referred to in subsection (a) of this
section are—

(1) the President and Vice President;

“(2) any individual serving in a position listed in sec-
tion 5312 of title 5;

“(3) any individual working in the Executive Office of
the President who is compensated at or above a rate
equivalent to level II of the Executive Schedule under

* gection 5313 of title 5;

“(4) any Assistant Attorney General and any individual
working in the Department of Justice compensated at a
rate at or above level III of the Executive Schedule under
section 5314 of title 5;

DEPARTMENT OF JUSTICE

Part 2

“(5) the Director of Central Intelligence, the Deputy
Director of Central Intelligence, and the Commissioner of
Internal Revenue;

«(6) any individual who held any office or position
described in any of paragraphs (1) through (5) of this
subsection during the period consisting of the incumbency
of the President such individual serves plus one year after
such incumbency, but in no event longer than two years
after the individual leaves office;

“(7) any individual described in paragraph (6) who
continues to hold office for not more than 90 days into the
term of the next President during the period such individ-
ual serves plus one year after such individual leaves office;

«(8) the chairman and treasurer of the principal na-
tional campaign committee seeking the election or reelec-
tion of the President, and any officer of the campaign
exercising authority at the national level, such as the
campaign manager or director, during the incumbency of
the President.

“(¢) Whenever the Attorney General receives information
sufficient to constitute grounds to investigate that any per-
son not described in subsection (b) of this section has
committed a violation of any Federal criminal law other than
a violation constituting a petty offense, the Attorney General
may conduct an investigation and apply for an independent
counsel pursuant to the provisions of this chapter if the
Attorney General determines that investigation of such per-
son by the Attorney General or other officer of the Depart-
ment of Justice may result in a personal, financial, or
political conflict of interest.”

EpiTorIAL NOTES

Effective Date of 1994 Amendment. Section 7 of Pub.L.
103-270 provided that:

“(a) In general.—Except as pro ided in this section, the
amendments made by this Act [amending this section and
sections 592 through 596 and 599 of this title and enacting
provisions set out as notes under this section and section
113 of Title 3, The President] shall apply with respect to
independent counsels appointed before, on, or after the date
of enactment of this Act [June 30, 1994].

“(b) Assignment of employee to certify expendi-
tures.—An independent counsel appointed prior to the date
of enactment of this Act {June 30, 1994] shall assign to an
employee the duty of certifying expenditures, as required by
section 594(1) of title 28, United States Code, as added by
section 3(a) [section 594(1) of this title], by the date that is
30 days after the date of enactment of this Act.

“(¢) Office space.—The Administrator of General Ser-
vices, in applying section 594 )(8) of title 28, United States
Code, as added by section 3(a) [section 594( )3) of this
title), to determine whether the office of an independent
counsel appointed prior to the date of enactment of this Act
{June 30, 1994] should be moved to a Federal building, shall
take into account the moving, legal, and other expenses {!
might arise if the office were moved.

“(d) Travel and subsistence expenses.—For purposes of
the restrictions on reimbursement of travel and subsistence
expenses of an independent counsel and employees of an
office of independent counsel contained in paragraph 3) of
section 594(b) of title 28, United States Code, a8 amended
by section 3(b) [section 594(b)(@3) of this title], as applied to

Complete Annotation Materials, see Title 28 U.S.C.A.
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Ch. 40 INDEPENDENT COUNSEL

the office of an independent counsel appointed before the
date of enactment of this Act [June 30, 1994}, the 1-year
gervice period shall begin on the date of enactment of this
Act.

“(e) Rates of compensation.—The limitation on rates of
compensation of employees of an office of independent coun-
sel contained in the last sentence of section 534(c) of title 28,
United States Code, as amended by section 3(c) [section
594(c) of this title], shall not be applied to cause a reduction
in the rate of compensation of an employee appointed before
the date of enactment of this Act [June 30, 1994).

“(f) Periodic reappointment.—The determinations by
the division of the court contained in the last sentence of
section 596(b)(2) of title 28, United States Code, as amended
by section 3(h) [section 596(b)(2) of this title], shall, for the
office of an independent counsel appointed before the date
of enactment of this Act [June 30, 1994), be required no
later than 1 year after the date of enactment of this Act and
at the end of each succeeding 1-year period.

“(g) Reporting requirements.—No amendment made by
this Act [amending this section and sections 592 through 596
and 599 of this title and enacting provisions set out as notes
under this section and section 113 of Title 3] that establishes
or modifies a requirement that any person submit a report
to any other person. with respect to an activity occurring
during any time period shall be construed to require that a
report submitted prior to the date of enactment of this Act
[June 30, 1994], with respect to that time period be supple-
mented to include information with respect to such activity.

“(h) Regulatory independent counsel.—Notwithstand-
ing the restriction in section 593(b)2) of title 28, United
States Code [section 593(b)(2) of this title], the division of
the court described in section 49 of that title [section 49 of
this title] may appoint as an independent counsel any indi-
vidual who, on the date of enactment of this Act [June 30,
1994], is serving as a regulatory independent counsel under
parts 600 and 603 of title 28, Code of Federal Regulations.
If such an individual is so appointed, such an independent
counsel shall comply with chapter 40 of title 28, United
States Code, as amended by this Act [this chapter], in the
same manner and to the same extent as an independent
counsel appointed before the date of enactment of this Act is
required to comply with that chapter, except that subsection
() of this section shall not apply to such an independent
counsel.

“(i) White House personnel report.—Section 6 [enact-
ing provisions set out as a note under section 113 of Title 3}
shall take effect on January 1, 1995.”

Effective Date of 1987 Amendment. Section 6 of Pub.L.
100-191 provided that:

‘“(a) In general.—Subject to subsection (b), the amend-
ments made by this Act [enacting section 599 of this title,
amending sections 49, 591, 591 note, and 592 to 598 of this
title, sections 203 and 205 of the Ethics in Government Act
of 1978 set out in Appendix 4 to Title 5, Government
Organization and Employees], and section 202 of Title 18,
Crimes and Criminal Procedure, and enacting provisions set
out as a note under section 1 of this title] take effect on the
date of the enactment of this Act [Dec. 15, 1987).

“(b) Pending proceedings.—With respect to any pro-
ceeding under chapter 39 of title 28, United States Code
[this chapter] (before the redesignation of such chapter as
chapter 40 by section 144(g) of Public Law 99-554), or under

28 § 591

chapter 40 of such title [this chapter] (after such redesig-
nation), which is pending on the date of the enactment of
this Act [Dec. 15, 1987], the following shall apply:

“(1) Except as provided in paragraphs (2) and (3), the
provisions of chapter 40 of such title [this chapter] as in
effect on the day before such date of enactment [Dec. 15,
1987] shall, in lieu of the amendments made by this Act,
continue to apply on or after such date to such proceeding
until such proceeding is terminated in accordance with
such chapter.

“(2) The following provisions shall apply to such pro-
ceeding on or after such date of enactment:

“(A) Section 593(f) of title 28, United States Code
[section 593(f) of this title), as amended by section 2 of
this Act, relating to the award of attorneys’ fees.

“(B) Section 594(d)(2) of such title [section 594(d)(2)
of this title], as added by section 2 of this Act, to the
extent that such section 594(d)(2) relates to reports by
the Attorney General on expenditures by independent
counsel, except that the first such report shall be made
only with respect to expenditures on or after the date of
the enactment of this Act [Dec. 15, 1987].

“(C) Section 594(h)(1)(A) of such title [section
594(h)(1)(A) of this title], as added by section 2 of this
Act, relating to reports by independent counsel, except
that the 6-month periods described in such section
594(h)(1)(A) shall be calculated from the date of the
enactment of this Act [Dec. 15, 1987].

“(D) Section 594(i) of such title [section 594(i) of this
title], as added by section 2 of this Act, relating to the
independence of the office of independent counsel for
certain purposes. .

“(E) Section 594(k) of such title [section 594(k) of
this title], as added by section 2 of this Act, relating to
custody of records of independent counsel.

“(F) Section 596(a)(3) of such title [section 596(a)(3)
of this title], as amended by section 2 of this Act,
relating to judicial review of the removal of an indepen-
dent counsel from office.

‘““(G) Section 596(c) of such title [section 596(c) of
this title], as added by section 2 of this Act, relating to
audits of expenditures of independent counsel.

“(H) The amendments made by section 3 of this Act
[amending section 202(a) of Title 18, Crimes and Crimi-
nal Procedure, and sections 203 and 205 of the Ethics in
Government Act of 1978 [Pub.L. 95-521], set out in the
Appendix to Title 5, Government Organization and Em-
ployees], relating to the status of independent counsel
and their appointees as special government employees
and to their financjal disclosure requirements.

““(3) Section 594(j) of title 28, United States Code
[section 594(j) of this title], as added by section 2 of this
Act, relating to certain standards of conduct shall, 90 days
after the date of the enactment of this Act [Dec. 15, 1987],
apply to a pending proceeding described in this subsec-
tion.”

Effective Date of 1984 Amendment. Amendment by
Pub.L. 98473 effective Oct. 12, 1984, see section
235(a)(1)(B)(ii)(IV) of Pub.L. 98478, set out as an Effective
Date note under section 3551 of Title 18, Crimes and
Criminal Procedure. Pub.L. _99-646, § 35(2)(D), Nov. 10,

Complete Annotation Materials, see Title 28 U.S.C.A.
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1986, 100 Stat. 3599, amended Pub.L.
§ 235(a)(1)(B)(i) to delete item (IV).

Payment of Expenses of Independent Counsel; Semi-
annual Financial Review; Report to Congressional Com-
100202, § 101(a) [Title 11), Dec. 22, 1987,
101 Stat. 1329-8, provided in part that:

“A permanent inde iation is established with-
in the Department of Justice to pay all necessary expenses
of investigations and prosecutions by independent counsel
appointed pursuant to the provisions of 28 U.S.C. 591 et seq.
{this chapter] or other law: Provided further, That the
Comptroller General shall perform semiannual financial re-
views of expenditures from the Independent Counsel perma-
nent indefinite appropriation, and report their findings to
the Committees on Appropriations of the House and Sen-
atel.V

Applicability to Specific Information Relating to
Pending Proceedings. Section 604 of Pub.L. 94-521 pro-
vided in part that the provisions of this chapter shall not
apply to specific information received by the Attorney Gen-
eral pursuant to section 591, if the Attorney General deter-

99-473,

mines that—

(1) such specific information is directly related to 2
prosecution pending at the time such specific information
is received by the Attorney General;

(2) such specific information is related to a matter
which has been presented to a grand jury and is received
by the Attorney General within 180 days of October 26,
1978; or

(8) such specific information is related to an investiga-
tion that is pending at the time such specific information
is received by the Attorney General, and such specific
information is received by the Attorney General within 90
days of October 26, 1978.

§ 592. Preliminary investigation and applica-
tion for appointment of an indepen-
dent counsel

(a) Conduct of preliminary jnvestigation.—

1) In general.—A preliminary investigation
conducted under this chapter shall be of such mat-
ters as the Attorney General considers appropriate
in order to make a determination, under subsection
(b) or (c), on whether further investigation is war-
ranted, with respect to each potential violation, or
allegation of a violation, of criminal law. The At-
torney General shall make such determination not
later than 90 days after the preliminary investiga-
tion is commenced, except that, in the case of a
preliminary investigation commenced after a con-
gressional request under subsection (g), the Attor-
ney General shall make such determination not
later than 90 days after the request is received.
The Attorney General shall promptly notify the
division of the court specified in section 593(a) of
the commencement of such preliminary investiga-
tion and the date of such commencement.

(2) Limited authority of Attorney General.—
(A) In conducting preliminary investigations under

DEPARTMENT OF J USTICE

Part 2

shall have no
plea bargain,

this chapter, the Attorney General
authority to convene grand juries,
grant immunity, or issue subpoenas.

(B)(i) The Attorney General shall not base a
determination under this chapter that information
with respect to 2 violation of criminal law by a
person is not specific and from a credible source
upon a determination that such person lacked the
state of mind required for the violation of eriminal
law.

(ii) The Attorney General shall not base a deter-
mination under this chapter that there are mo
reasonable grounds to believe that further investi-
gation is W ted, upon a determination that
such person lacked the state of mind required for
the violation of criminal law involved, unless there
is clear and convincing evidence that the person
lacked such state of mind.

(3) Extension of time for preliminary investi-
gation.—The Attorney General may apply to the
division of the court for a single extension, for a
period of not more than 60 days, of the 90-day
period referred to in paragraph (1). The division
of the court may, upon 2 showing of good cause,
grant such extension.

(b) Determination that further investigation not
warranted.—

(1) Notification of division of the court.—If
the Attorney General, upon completion of a prelim- 4
inary investigation under this chapter, determines
that there are no reasonable grounds to believe §
that further investigation is warranted, the Attor- 1
ney General shall promptly so notify the division of §
the court, and the division of the court shall have 3
no power to appoint an independent counsel with §
respect to the matters involved. :

(2) Form of notification.—Such notification
shall contain a summary of the information re-§
ceived and a summary of the results of the prelimi-
nary investigation. ‘

(©) Determination that
warranted.—

(1) Application for appointment of indepen-
dent counsel.—The Attorney General shall apply |
to the division of the court for the appointment
an independent counsel if— g
(A) the Attorney General, upon completion of}
a preliminary investigation under this chaptef}
determines that there are reasonable grounds to]
pelieve that further investigation is warranted

further investigation i8 A

or ;
(B) the 90-day period referred to in subsecr

tion (2)(1), and any extension granted undél

subsection (a)(3), have elapsed and

Complete Annotation Materials,
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adjudication, where former staff mem-
ber failed to allege sufficient hardship to
warrant anticipatory judicial involve-
ment in ongoing criminal investigation
which had not resulted in indictment or
criminal prosecution. North v, Walsh,
D.D.C.1987, 656 F.Supp. 414.

4. Purpose

Fundamental purpose of this chapter
is to ensure that serious allegations of
unlawful conduct by federal executive
officials are subject to review by counsel
independent of any incumbent adminis-
tration. Dellums v. Smith, D.C.Cal.1984,
577 F.Supp. 1449, reversed on other
grounds 797 F.2d 817.

5. Persons or entities subject to inves-
tigation
The United States Department of Jus-
tice would not be a proper subject for
investigation by an independent counsel.
In re INSLAW, Inc., 1989, 885 F.2d 880,
280 U.S.App.D.C. 258.

6. Liability for investigation

Two assistant United States attorneys
who were acting within scope of their
duties concerning investigation of plain-
tiffs were not liable for defamation
when allegations against plaintiffs were
publicized by mailing of letter to United
States Attorney General informing him
of allegations and requesting an investi-
gation pursuant to Ethics in Government
Act.  Schiavone v. Montuoro, D.C.N.Y.
1984, 587 F.Supp. 66.

T T R R T dedd a i @

7. Judicial review

Ethics in Government Act precluded
judicial review, at behest of members of
the public, of Attorney General's deci.
sions not to investigate allegations of
wrongdoing during 1980 presidential
campaign by several persons who were
currently high-ranking officers of feder.
al government and not to seek appoint-
ment of independent counsel with re.
spect to officials covered by the Act.
Banzhaf v. Smith, 1984, 737 F.2d 1167,
238 U.S.App.D.C. 20.

8. Persons entitled to maintain action

Private citizens lacked standing to
challenge refusal by Attorney General to
conduct preliminary investigation re-
quired under Ethics in Government Act
to determine whether the President and
other high-level federal executive offi-
cials had violated the Neutrality Act vis-
a-vis Nicaragua. Dellums v, Smith,
C.A.9 (Cal.) 1986, 797 F.2d 817.

9. Mandamus

District court judgment, which granted
in part motion for summary judgment
by plaintiffs seeking mandamus to com-
pel Attorney General, pursuant to the
Ethics in Government Act, to conduct
preliminary investigation into charges
against the Attorney General, assistant
Attorney General and Director of the
Federal Bureau of Investigation arising
out of incident in which a number of
persons were killed or wounded by
members of the Ku Klux Klan and the
American Nazi Party, would be reversed.
Nathan v. Smith, 1984, 737 F.od 1069,
237 U.S.App.D.C. 364,

§ 592, Preliminary investigation and application for appoint-
ment of an independent counsel

(a) Conduct of preliminary investigation.—

(1) In general.—A preliminary investigation conducted under
this chapter shall be of such matters as the Attorney General

considers appropriate in order

to make a determination, under

subsection (b) or (c), on whether further investigation is war-
ranted, with respect to each potential violation, or aliegation of
a violation, of criminal law. The Attorney General shall make
such determination not later than 90 days after the preliminary
investigation is commenced, except that, in the case of a prelim-
inary investigation commenced after a congressional request
under subsection (g), the Attorney General shall make such

determination not later than 90 days after the r clljlﬁ.tsii é§2 6) Do
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ceived. The Attorney General sh.all promptly nﬁ)tlfy the dlv;,
sion of the court specified in sect.lon' 593(a) of t ed coml?encc >
ment of such preliminary investigation and the date of such,
commencement.

(2) Limited authority of Attorney Ge.neral.-(A) ﬁn Xct)tncll.\;zt-
ing preliminary investigations under this chapter, dt e A So leZ
General shall have no authopty to convene grand juries, p
bargain, grant immunity, or issue subpoenas. .

(B)(1) The Attorney General st.lall npt base a deterrglri:t;gg
under this chapter that informatn:n wu‘}fli g(;sr;l);cfi ct)c:n aav::(r)edible

imi w by a person is not speci
(s)cfxf:ézn;r;atalrll i. deferrrrl,ination tl}at such person 1lacked the state
of mind required for the violation of criminal law. o

(ii) The Attorney General shall not base a determmczlatlc:)l
under this chapter that there are no reasonable gro;ixerie:mi-
believe that further inves’;igalt{ti?:lnt 1115 w?;tzar;tfecrlr,l il:lﬁo?eguired ol
nation that such person lacked the s equ g

iolation of criminal law involved, unless there is clear an
f:};il\\llilrcl)(l:?;l; Itlavidence that the person lacked such state of m?}?
(3) Extension of time for prelimi‘nz.u'.y inves}tligationt.?o ; :
Attorney General may applydtofthetdg;ileo?hgrfl t6 (;3 cci::;r Jor 2
single extension, for a period of no 9 da \ ot
iod referred to in paragraph (1). The division .
22::2;3?,‘1330; a showing of good cause, grant such extension.

(b) Determination that further investigation not warr:nted.—
(1) Notification of division of t.he. cour.t.—If _thc:' nttlc::cllz
General, upon completionhof a }?rehmznz;x;y ;g::;::f;l;ogrounds
this chapter, determines t at there ar e rounes
to believe that further investigation is _w.ax.'rante . y
omptly so notify the division of the court, an
gleenfiriilis?g:uogrthepcgurt shall have no power to a[;\;::cllnt an
independent counsel with respect to th.e‘rna.tters 1nvlo t .
(2) Form of notification.—Such' notification shal cono?: 2
summary of the information re.celv‘ed and a summary
results of the preliminary investigation.
(c) Determination that further investigation is warranted.—l B
(1) Application for appointment of in'd?;-)endt;ntth :(::l;nuﬁz f.or
The Attorney General shall apply to the d1V1T1%n o}
the appointment of an independent counsel i — -
(A) the Attorney General: upon completlor} c; ] thgt i
nary investigation under this c:,hapter, deterﬁmn'  that there
are reasonable grounds to believe that further investig

rranted; or
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(B) the 90-day period referred to in sub
and any extension granted under subsection (a)(3), have
elapsed and the Attorney General has not filed a notifica-
tion with the division of the court under subsection (b)(1).

In determining under this chapter whether reasonable grounds
exist to warrant further investigation, the Attorney Genera]
shall comply with the written or other established policies of

the Department of Justice with respect to the conduct of crimij-
nal investigations.

(2) Receipt of additional information.
notification under subsection (b)(1), th
ceives additional information sufficient
investigate the matters to which such
Attorney General shall—

—If, after submitting a
e Attorney General re-
to constitute grounds to
notification related, the

(A) conduct such additional preliminary investigation as

the Attorney General considers appropriate for a period of

not more than 90 days after the date on which such

additional information is received; and

(B) otherwise comply with the provisions of this section
with respect to such additional preliminary investigation to
the same extent as any other preliminary investigation
under this section.

(d) Contents of application.
ment of an independent coun
sufficient information to assist
an independent counsel and in

—Any application for the appoint-
sel under this chapter shall contain
the division of the court in selecting
defining that independent counsel’s
at the independent counsel has ade-
gate and prosecute the subject matter
t subject matter.

(e) Disclosure of information.
this chapter, no officer or emplo

quate authority to fully investi
and all matters related to tha

—Except as otherwise provided in

yee of the Department of Justice or
an office of independent counse] may, without leave of the division

of the court, disclose to any individual outside the Department of
Justice or such office any notification, application, or any other
document, materials, or memorandum supplied to the division of
the court under this chapter. Nothing in this chapter shall be

construed as authorizing the withholding of information from the
Congress.

(f) Limitation on judicial review,
mination under this chapter to appl

the appointment of an independent
in any court.

—The Attorney General's deter-
y to the division of the court for
counsel shall not be reviewab]e
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(g) Congressional request.—

bers thereof.—The

By Judiciary Committet? or mem

Ccfrermit);ee on the Judiciary of eltherbHouse of theaji)zﬁire;?, :ﬁ

jori jori rty members or a major

a majority of majority pa mb E
jority party members of either su

?:cg?;:tj in ywa?iting that the Attorney General apply for the

appointment of an independent counsel.

(2) Report by Attorney General pu;suant to :eg:;::.;ng
the receipt of a reques .
later than 30 days after Bt L TRQRESt WIVEE IEre
Attorney General shall submit, '

L e h mittee on which the persons
ing the request, or to the com

zﬁing the request serve, a report on 1v_vhofather t.he eéttitgartrilgﬁ

ill begin a preliminary inv
General has begun or wi : stigation
i tters with respect to w
under this chapter of the ma . s
i i ordance with subsection

S Sy The report shall set forth the
ion 591, as the case may be. he repor .

::;;lgrrlls for the Attorney General's decxslonhre%atr;lmg ai?;};
imi i igati it relates to each of the m
liminary investigation as i : ‘

s\zih resp?clt to which the congressional reguestplgrtmsa;li;.l ullf

i imi i tigation, the re
re is such a preliminary invest] : rep

illlsde the date on which the preliminary investigation began or

will begin.

(3) Submission of information in re§f1?on§e to cor;ir;si:i:n::
time as any notification, appli on,

request.—At the same : s g

terial, or memorandum

any other document, ma : : s supplied to

ivisi t to this section wi p
the division of the court pursuan tic th respect to
imi i igation of any matter with resp : .
a preliminary investiga B atior, Sopl
i aragraph (1), such n ,

a request is made under p . o ape
i terial, or memorandu

cation, or other document, ma erial, um shall be

i ittee making the request, or
supplied to the commi _ o fo e gpm.
i i aking the reques '
mittee on which the persons m . st serve. If o
icati ointment of an independen
application for the app ' dent counse is
ivisi rt under this section p
made to the division of the cou upucsyant to
imi i tigation, the Attorney
such a preliminary inves ' ‘ neral shal
i ttee stating the reason y
mit a report to that commi - .

;l;l;)lication I:)vas not made, addressing each matter with respect

to which the congressional request was made.

(4) Disclosure of information.—-—Any1 report, n%nil;l:glt:;n,ssg-
i mor -
icati ther document, material, or me
D o i his subsection shall not be revealed
ied to a committee under this su | : '
{);l:ny third party, except that the committee may, elthcg' ;)121—:15
own initiative or upon the request of the Attorney etifica:
make public such portion or portions of such report, no

bcld: 701Q30dpBageidn] document, material, or memorandum as will
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not in the committee’s judgment prejudice the rights of anj ‘

individual.

(Added Pub.L. 95-521, Title VI § 601(a), O
) \ , Oct. 26, 1978,
amended Pub.L. 97-409, §§ 2(a)(1), 4(b)~(e), Jan.

2039-2041; Pub.L. 100-191, § 2, Dec. 15, 1987, 101 Stat. 1295.)

HISTORICAL AND

Revision Notes and Legislative Re

1978 Acts. Senate Report Nos. 9?—?7%
and 95-273, and House Conference Re-
port No. 95-1756, see 1978 U.S.Code
Cong. and Adm.News, p. 4216.

1983 Acts. Senate Report No. 97-496
see3 ;ggz U.S.Code Cong. and Adm.News'
p. . ’

1987 Acts. Senate Report No. 100-123
House Conference Report No. 100—452,
and Statement by President, see 1987
U.S.Code Cong. and Adm.News, p. 2150.

Amendments

1987 Amendments. Catchline. Pub.L
lOQ—191 substituted “Preliminary inves'ti:
gation and application for appointment
of an independent counsel” for “Applica-

tion for appointment of a independent
counsel”.

Subsec. (a). Pub.L. 100-191
subsec. (a) heading. added

Subsec. (a)(1). Pub.L. 100-191 added
par. ( 1') heading and, in text, substituted
provisions directing that a preliminary
Investigation conducted under this chap-
ter shall be of such matters as the Attor-
ney General considers appropriate in or-
der to make a determination, under sub-
section (b) or (c), on whether further
Investigation is warranted, with respect
to eac!n potential violation, or allegation
of a violation, of criminal law, that the
Attorney General shall make such deter-
mm:atipn not later than 90 days after the
preliminary investigation is commenced,
except in the case of a preliminary inves-
tigation commenced after a congression-
al request under subsection (g), the At-
torney General shall make such determi-
nation not later than 90 days after the
request is received, and that the Attorney
General shall promptly notify the divi-
sion of the court specified in section
593(_a)'of the commencement of such
preliminary investigation and the date of
suqh commencement, for provisions
which hgd directed that, upon receiving
mform_atmn that the Attorney General
determined was sufficient to constitute
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grounds to investigate that any per

covered by the Act had engageg i‘x)l czoxﬁ
ducg described in subsection (a) or (c) of
section 591 of this title (such determina-
tion based upon stated factors), the At-
torney General had to conduct, for a
perlpd_not to exceed ninety days, such
preliminary investigation of the matter

as the Attorney General d
e eemed appro-

Subsec. (a)(2). Pub.L. 100-191
par. (2) heading. 2dded

] Subsec. (a)(2)(A). Pub.L. 100-191 des-
ignated the existing provisions of subsec.
(a)(2) as spbpar. (A) and, in subpar. (A)
as so designated, substituted “prelimi-
nary Investigations under this chapter”
for grehminary investigations pursuant
to this section” and “subpoenas” for
‘subpenas”.

Subsec. (a)(2)(B). Pub.L.
added subpar. (B). )

Subsec. (a)(3). Pub.L. 100-191 added
par. (3).

Sul_asec. (b). Pub.L. 100-191 added
headings for subsec. (b) and pars. (1)
and (2), re-enacted the text of subsec.
(b)(1) and (2) substantially without
changq, .and struck out former par. (3),
prohibiting the revelation of memoranda
to outside individuals without leave of
the division of the court.

Su}_osec. (c). Pub.L. 100-191 added
headings for subsec. {(c) and for each of
pars. (1) and (2) and re-enacted the text

of subsec. (c)(1) and (2 ]
without change.) nd (2) substantially

Subsec. (d). Pub.L. 100-191 added
ﬁubiec. (d) heading, struck out the par.
(1} c'i'emgnation preceding “Any appli-
cation”, re-enacted the text of former
par. (1) substantially without change,
and struck out former par. (2) relating to
ghe prohibition upon the revelation of
information to outside individuals with-
out leave of the division of the court,

Subsec. (e). Pub.L. 100-191 added

100-191

Fart 2
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3, 1983, 96 Stat.
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tuted provisions prohibiting the revela-
tion of documents, materials, and mem-
oranda to outside individuals without
leave of the court (with exception relat-
ing to congress), for provisions relating
1o the referral to independent counsel by
the Attorney General of matters within
the independent counsel’s prosecutorial
jurisdiction.

Subsec. (f). Pub.L. 100-191 added
subsec. (f) heading and re-enacted the
text substantially without change.

Subsec. (g). Pub.L. 100-191 added
subsec. (g).
1983 Amendments. Subsec. (a).

Pub.L. 97-409, § 4(b), substituted di-
rection, designated par. (1), that upon
receiving information that the Attorney
General determines is sufficient to con-
stitute grounds to investigate that any
person covered by the Act has engaged
in conduct described in subsection (a) or
(c) of section 591 of this title, the Attor-
ney General shall conduct, for a peried
not to exceed ninety days, such prelimi-
nary investigation of the matter as the
Attorney General deems appropriate,
and that in determining whether
grounds to investigate exist, the Attorney
General shall consider the degree of
specificity of the information received
and the credibility of the source of the
information for provision that the Attor-
ney General, upon receiving specific in-
formation that any of the persons de-
scribed in section 591(b) of this title had
engaged in conduct described in section
591(a) of this title, was to conduct, for a
period not to exceed ninety days, such
preliminary investigation of the matter
as the Attorney General deemed appro-
priate, and added par. (2).

Subsec.  (b)(1). Pub.L. 97-409,
§ 2(a)(1)A), substituted “independent
counsel” for “special prosecutor”.

Pub.L. 97409, § 4(c), substituted “that
there are no reasonable grounds to be-
lieve that further investigation or prose-
cution is warranted” for “that the matter
is so unsubstantiated that no further in-
vestigation or prosecution is warranted”.

Subsec.  (c)(1). Pub.L. 97409,
§ 2(a)(1)(A), substituted “independent
counsel” for “special prosecutor”.

Pub.L. 97-409, § 4(d), substituted
“finds reasonable grounds to believe that
further investigation or prosecution is

rants further investigation or prosecu-
tion” after “preliminary investigation,”,
and “that there are no reasonable
grounds to believe that further investiga-
tion or prosecution is warranted” for
“that the matter is so unsubstantiated as
not to warrant further investigation or
prosecution”, and added provision that
in determining whether reasonable
grounds exist to warrant further investi-
gation, the Attorney General shall com-
ply with written or other established pol-
icies of the Department of Justice with
respect to the enforcement of criminal
laws.

Subsec. (c)(2). Pub.L. 97-409,
§ 2(a)(1)(A), substituted “independent
counsel” for “special prosecutor” in the
provisions following subpar. (B).

Subsec. (c)(2)(A). Pub.L. 97409,
§ 4(e)(1), substituted “information suffi-
cient to constitute grounds to investi-
gate” for “specific information” after “re-
ceives additional”.

Subsec. (c)(2)(B). Pub.L. 97-409,
§ 4(e)(2), substituted “reasonable
grounds exist to warrant” for “such in-
formation warrants” after “appropriate,
that”.

Subsecs. (d)(1), (e). Pub.L. 97-409,
§ 2(a)(1)(A), substituted “independent
counsel” for “special prosecutor” wher-
ever appearing.

Pub.L. 97409, § 2(a)(1)}(B), substitut-
ed “independent counsel's” for “special
prosecutor's” wherever appearing.

Subsec. ®. Pub.L. 97-409,
§ 2(a)(1)(A), substituted “independent
counsel” for “special prosecutor”.

Effective Dates
* 1987 Acts. Amendment by Pub.L.
100-191 to take effect on Dec. 15, 1987,
and to apply only to new independent
counsel proceedings and to new inde-
pendent counsels coming into existence
on and after Dec. 15, 1987, see section 6
of Pub.L. 100-191, set out as a note un-
der section 591 of this title.

1978 Acts. Section effective Oct. 26,
1978, except for specific information re-
ceived by the Attorney General pursuant
to section 591 of this title based on deter-
minations made by the Attorney General
respecting such information, see section
604 of Pub.L. 95-521, set out as a note
under section 591 of this title.
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NOTES OF DECISIONS

Constitutionality 1

Government employee status 2
Judicial review by district court 8
Jurisdiction of court of appeals 9
Liability for investigation 6
Mandamus 10

Necessity of investigation 3

Persons entitled to maintain action 7
Scope of investigation 5

Standing 7

Tl‘r‘ne for completion of investigation

1. Constitutionality

Mi;cellaneous functions granted to
Special Division pursuant to Ethics in
Govemn_lept Act did not violate Article
I prohx!_mion against judicial exercise
of €xecutive powers in that such func-
tons were either passive or essentially
ministerial, and were analogous to func-
tions that federal judges performed in
other contexts. Morrison v. Olson, Dist
Col.1988, 108 S.Ct. 2597, 487 U.S. 654
101 L.Ed.2d 569, on remand 857 F.2d
801, 273 U.S.App.D.C. 10.

Former deputy chief of staff and Unit-
qd States presidential assistant's civil ac-
tion to challenge constitutionality of in-
dependent counsel provisions of Ethics
in Government Act, and seeking declara-
tory and injunctive relief from indepen-
dent counsel's continued exercise of
prosecutorial authority, was impermissi-
ble preemptive civil challenge to crimi-
nal proceedings before final judgment;
Fede'ral Rules of Criminal Procedure
provxdgd adequate, although limited, op-
portunity to challenge shortcomings in
prosecutorial authority after conviction.

224 FOIA# 57720 (

Deaver v. Seymour, 1987, 822 F.2d 6
261 U.S.App.D.C. 334. = 54

2. Government employee status

Judge’s role as independent counsel
charged with investigating conduct of
government agencies in their handling
qf a particular matter was not a “posi-
tion with the government” and, thus, did
not violate rule for operation of indepen-
dent review board, which was created by
consent decree to rid union of organized
crime influences, prohibiting member of
board from holding any position with
the government. US. v. International
Broth. of Teamsters, Chauffeurs, Ware-
housemen and Helpers of America, AFL-
CIO, S.D.N.Y.1992, 808 F.Supp. 271.

3. Necessity of investigation

_That investigative jurisdiction over ad-
dltllonal targeted individual subject was
bel_ng requested and obtained by referral
to mde:pendent counsel did not eliminate
necessity for compliance with require-
ment of Independent Counsel Reauthori-
zation Act that there be preliminary in-
vestigation and finding of reasonable
grounds to believe that further investiga-
tion or prosecution of targeted official
acsi su?Ject o{d investigation, was warrant:
ed. In re Meese, 1990, 907 F.
285 U.S.App.D.C. 186. e o

4. Time for completion of investiga-
tion

_Ninety-day period within which Jus-

tice Depax‘—tmem had to complete its pre-

Im:xmarx Investigation of alleged wrong-

doing within Department did not begin

to run, for purpose of deciding whether
Department's preliminal

] y General § 7.
assistants, and substitutes, see *

[

3
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timely filed or whether all of allegations
in House Committee report should have
been automatically referred to Indepen-
dent Counsel for investigation, until De-
partment had been given “reasonable
time” within which to evaluate House
Committee’s 3,000 page report on wrong-
doing. In re Olson, 1987, 818 F.2d 34,
260 U.S.App.D.C. 168.

The ninety-day period referred to in
subsec. (c)(1) of this section for the At-
torney-General's preliminary investiga-
tion should be computed from the day
when the specific information is effec-
tively received by the Department of Jus-
tice. 1981 (Counsel-Inf. Op.) 5 Op.0.L.C.
397.

5. Scope of investigation

Charges in indictment arising from
Iran-Contra affair did not fall outside
the area authorized by the Attorney Gen-
eral in his request of the Special Division
with respect to appointment of indepen-
dent counsel and, in any event, the Eth-
ics in Government Act did not require
the Special Division to adopt verbatim
the recommendations of the Attorney
General in defining independent coun-
sel’s jurisdiction. U.S. v. Nerth, D.D.C.
1988, 708 F.Supp. 387.

6. Liability for investigation

Two assistant United States attorneys
who were acting within scope of their
duties concerning investigation of plain-
tiffs were not liable for defamation
when allegations against plaintiffs were
publicized by mailing of letter to United
States Attorney General informing him
of allegations and requesting an investi-
gation pursuant to this chapter. Schia-
vone v. Montuoro, D.C.N.Y.1984, 587
F.Supp. 66.

7. Persons entitled to maintain action

Private citizen has no standing to seek
appointment of independent counsel, ab-
sent request by Attorney General. Inre
Visser, 1992, 968 F.2d 1319, 297 U.S.App.
D.C. 37.

Ethics in Government Act did not con-
fer standing on private citizens to sue
special division to compel it to appoint
independent counsel in order to investi-
gate alleged evidence of misconduct by
federal judges; court did not have juris-
diction to appoint independent counsel,

&8 [ YL
Note 10

1992, 960 F.2d 1062, 295 U.S.App.D.C.
135.

Government contractor, as private par-
ty, lacked standing under Independent
Counsel Act to compel United States At-
torney General to conduct preliminary
investigation or to appoint independent
counsel to conduct investigation into al-
leged misconduct in contract dispute
with Department of Justice. In re IN-
SLAW, Inc., 1989, 885 F.2d 880, 280
U.S.App.D.C. 258.

Private citizens lacked standing to
challenge refusal by Attorney General to
conduct preliminary investigation re-
quired under Ethics in Government Act
to determine whether the President and
other high-level federal executive offi-
cials had violated the Neutrality Act vis-
a-vis Nicaragua. Dellums v. Smith,
C.A.9 (Cal.) 1986, 797 F.2d 817.

The Ethics in Government Act did not
create a private right of action to compel
the Attorney General to investigate spe-
cific allegations of wrongdoing by feder-
al officials. Beauchamp v. Meese,
N.D.II1.1987, 657 F.Supp. 1263.

8. Judicial review by district court

This chapter precluded judicial review,
at behest of members of the public, of
Attorney General's decisions not to in-
vestigate allegations of wrongdoing dur-
ing 1980 presidential campaign by sever-
al persons who were currently high-
ranking officers of federal government
and not to seek appointment of indepen-
dent counsel with respect to officials
covered by this chapter. Banzhaf v.
Smith, 1984, 737 F.2d 1167, 238 U.S.App.
D.C. 20.

9. Jurisdiction of court of appeals

Court of Appeals did not have jurisdic-
tion to appoint independent counsel to
investigate and prosecute clerks or other
judges, absent application from Attorney
General requesting such appointment.
In re Visser, 1992, 968 F.2d 1319, 297
U.S.App.D.C. 37.

10. Mandamus

District court judgment, which granted
in part motion for summary judgment
by plaintiffs seeking mandamus to com-
pel Attorney General, pursuant to this
chapter, to conduct preliminary investi-
gation into charges against the Attorney
General, assistant Attorney General and
Director of the Federal Bureau of Inves-
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Note 10

tigation arising out of incident in which would be reversed. Nathan v. Smith,

a number of persons were killed or 1984, 737 F.2d 1069, 237 U.S.App.D.C.
wounded by members of the Ku Klux 364.

Klan and the American Nazi Party,

§ 593. Duties of the division of the court

(a) Reference to division of the court.—The division of the court

to which this chapter refers is the division established under section
49 of this title.

(b) Appointment and jurisdiction of independent counsel.—

(1) Authority.—Upon receipt of an application under section
592(c), the division of the court shall appoint an appropriate
independent counsel and shall define that independent coun-
sel's prosecutorial jurisdiction.

(2) Qualifications of independent counsel.—The division of
the court shall appoint as independent counsel an individua]
who has appropriate experience and who will conduct the
investigation and any prosecution in a prompt, responsible, and
cost-effective manner. The division of the court shall seek to
appoint as independent counsel an individual who will serve to
the extent necessary to complete the investigation and any
prosecution without undue delay. The division of the court
may not appoint as an independent counsel any person who
holds any office of profit or trust under the United States.

(3) Scope of prosecutorial Jurisdiction.—In defining the in-
dependent counsel’s prosecutorial Jurisdiction, the division of
the court shall assure that the independent counsel has ade.-
quate authority to fully investigate and prosecute the subject
matter with respect to which the Attorney General has request-
ed the appointment of the independent counsel, and all matters
related to that subject matter. Such jurisdiction shall also
include the authority to investigate and prosecute Federal
crimes, other than those classified as Class B or C misdemean-
ors or infractions, that may arise out of the investigation or

prosecution of the matter with respect to which the Attorney
General's request was made, including perjury, obstruction of
Justice, destruction of evidence, and intimidation of witnesses.

(4) Disclosure of identity and prosecutorial jurisdiction.—
An independent counsel’s identity and prosecutorial jurisdiction
(including any expansion under subsection (c)) may not be
made public except upon the request of the Attorney General or
upon a determination of the division of the court that disclo-

e ol o B RS 18 0
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any event, the identity and prosecutori.al jurisdlctlc?nd(_)ft ;1.:;1};
independent counsel shall be rpade pub'hc Vyhe.r; a:lny in 1cam ot
is returned, or any criminal 1nf'orrr}anon is filed, pursu

the independent counsel’s investigation.

. l=»] (c) Expansion of jurisdiction.—

(1) In general.—The division of the court, upon ?hle.regslzleizf
of the Attorney General, may expand the prosecutoria Juri) dic
tion of an independent counsel, and_ such expansion maly
lieu of the appointment of another independent counsel. o I

(2) Procedure for request. by independent. coux}Isl?l.Tn(at)ion
the independent counsel dls_cow{ers or receives infor nation
about possible violations of criminal law by persons as p ovid,
ed in section 591, which are not covered bX the prtzlsectu ral

jurisdiction of the independent counsel, the indepen enl coThe
sel may submit such information to the At.tor‘ney Qenera:i. ihe
Attorney General shall then conduct' a prehmmgu:y 1nve? gection
of the information in accordance Yv1th tbe p'rowslioEs o t se ction
592, except that such preliminary m\./estl.gatlon's 3 r110 exeee
30 days from the date such informa'tlon is received. In nakin ;g
the determinations required by section 592, the Attqrney ener-
al shall give great weight to any recommendations o
independent counsel. -

(BI)) If the Attorney General determines,.after acccl:ordlng gnr::lt
weight to the recommendations of the mdepen eﬁt c?l\:rther,
that there are no reasonable grounds to behevehtllat e
investigation is warranted, the Attorney Genfer.a! S af p}ll-or(rzlgu rjt/
so notify the division of the court ar.ld .the‘ d}wsxo? <})1 tl ede urt
shall have no power to expand the Ju}nsdlctlon of the 1nI pith
dent counsel or to appoint another independent counsel w
respect to the matters involved.

(C) If—

orney General determines that. therg are rea-
sogz)ibtl}tl:e é‘?'totundsy to believe that further investigation is
warranted; or . b
(if) the 30-day period referred to in §1.}bpar?gr}]ap .
elapses without a notification to the division of the cou
that no further investigation is warranted, o

the division of the court shall expanc.l the jurlsdlcuortlt oi ti};;e.

appropriate independent counsgl to include the rlna ‘(:vesti-

volved or shall appoint another independent counsel to i

gate such matters.

) Return for further explanation.—Upon receipt of a notifica-

C|d1ti7§§lﬁﬁl§94e&%ﬁ€53@ or subsection (c)(2)(B) of this section from
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f)htlz_ Atto;ney Gener'al thgt there are no reasonable grounds t |
elieve that further investigation is warranted with respect to infoxg 3

pter, the division of the court shal] i
&

but may return the &
rther explanation of the &

y in office arises by reason of the .

mation received under this cha
have no authority to overrule this determination-

matter to the Attorney General for fu
reasons for such determination.

(e) Vacancies.—If a vacanc

resi i i
gnation, death, or removal of an independent counsel, the

divisi .
co‘llrlls;?er:e otfl et}\l:o :l?urft tlrs;ha'll dappomt an independent counsel to
of the independent counsel wh i i
Gonts, o the wor sel whose resignation
) caused the vacancy, except that i ,
en ; at in the case of
vacancy arising by reason of the fon iy
ris removal of an independ
sel, the division of the i S ndependon:
" court may appoint an acting ind
counsel to serve until any judici i o et
u .
e ol y judicial review of such removal is

(f) Attorneys’ fees.—

th((al)s]-llli)\.avard ?f fee_s.——Upon _the request of an individual who is
counseljle)Ct of an mw;lestlgatlon conducted by an independent
ursuant to this chapter, the division of
: el p . r, the court ma
ilfq ;oiilli,(ixscttirgnipt is brought against such individual pursuant t}g
ation, award reimbursement for th
attorneys' fees incurred b indivi ing that tmpentin
: y that individual during that i i
tion which would not hav i For the requis
e been incurred but for the requi
_ beer equire-
ments of this chapter. The division of the court shall noti?y the

Attorney General of an ,
subsection. y request for attorneys’ fees under this

(2) Evaluation of fees.
the Attorney General to
for attorneys’ fees und
expense—

(A) the sufficiency of the documentation;

(B) the need or justification for the underlying item; and

C) th
edf ) the reasonableness of the amount of money request-

.—The d'ivision of the court may direct
file a written evaluation of any request
er this subsection, analyzing for each

(8) Disclosure of information.—The division of the court may,

:;gjl?szutiz I.;,ec(t)ion 594(hgl(2), Callllow the disclosure of any notification
» Or any other document, material, or '
. e ’ ! mem;

supplied to the division of the court under this chapter randum
' (h) Amicus curiae briefs.
issues, the division of the ¢
about the issues to permit

(Added Pub.L. 95-521, Title
amended Pub.L. 97-409, §§

—When presented with significant legal
ourt may disclose sufficient information
the filing of timely amicus curiae briefs.
VI, § 601(a), Oct. 26, 1978, 92 Stat. 1869, and

Pub.L. 100-191,'§ 2, Dec. 15, 1985, 101 sehQbar 579 AP 18526) Hocld: 70%??(%%?‘;;;&2%;‘“ and information other thap taxpayer return informa-
1 O 1
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HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1978 Acts. Senate Report Nos. 95-170
and 95-273, and House Conference Re-
port No. 95-1756, see 1978 U.S.Code
Cong. and Adm.News, p. 4216.

1983 Acts. Senat ort No. 97496,
see 1982 U.S.Code Coﬁ. and Adm.News,
p. 3537.

1987 Acts. Senate Report No. 100-123,
House Conferesce Béport No. 100-452,
and Statement President see 1987
U.S.Code Cong. Adm.News, p. 2150.

———_)

Amendments

1987 Amendments. Catchline. Pub.L.
100-191 re-enacted the section heading
without change.

Subsec. (a). Pub.L. 100-191 added
subsec. (a) heading and re-enacted the
text without change.

Subsec. (b). Pub.L. 100-191 added
subsec. (b) heading, designated existing
provisions as pars. (1) and (4) and in
pars. (1) and (4), as so designated, added
par. headings and re-enacted such provi-
sions substantially without change, and
added pars. (2) and (3).

Subsec. (c). Pub.L. 100-191 added
subsec. (c) heading.

Subsec. (c)(1). Pub.L. 100-191 desig-
nated existing provisions as par. (1), add-
ed a par. (1) heading, and re-enacted
such provisions substantially without
change.

Subsec. (c)(2). Pub.L. 100-191 added
par. (2).

Subsec. (d). Pub.L. 100-191 added
subsec. (d) heading, and substituted pro-
visions authorizing the court to return
the matter to the Attorney General for
further explanation when the Attorney
General notifies the court that there are
no reasonable grounds to believe that
further investigation is warranted with
respect to information received under
this chapter for former provisions which
had directed that the court could not
appoint as an independent counsel any
person who recently held any office of
profit or trust under the United States.

Subsec. (e). Pub.L. 100-191 added
subsec. (e) heading and re-enacted exist-
ing text substantially without change.

Subsec. (F)(1). Pub.L. 100-191 added
subsec. and par. headings, and substitut-
ed provisions relating to attorneys fees
for provisions authorizing the granting
of an extension of 60 days in the prelimi-
nary investigation.

Subsec. (f)(2). Pub.L. 100-191 added
par. (2).

Subsec. (g). Pub.L. 100-191 added
subsec. heading, and substituted provi-
sions relating to the disclosure of infor-
mation for provisions relating to attor-
neys' fees.

Subsec. (h).
subsec. (h).

1983 Amendments. Subsec. (b).
Pub.L. 97-409, § 2(a)(1), substituted “in-
dependent counsel” for “special prosecu-
tor” and “independent counsel's” for
“special prosecutor's” wherever appear-
ing.

Subsecs. (c) to (e). Pub.L. 97-409,
§ 2(a)(1)(A), substituted “independent
counsel” for “special prosecutor” wher-
ever appearing.

Subsecs. (f), (g). Pub.L. 97409, § 5,
added subsecs. (f) and (g).

Effective Dates

1987 Acts. Amendment by Pub.L.
100-191 to take effect on Dec. 15, 1987,
and to apply only to new independent
counsel proceedings and to new inde-
pendent counsels coming into existence
on and after Dec. 15, 1987, but with
subsec. (f) applicable to previously initi-
ated proceedings still pending on Dec.
15, 1987, see section 6 of Pub.L. 100-191,
set out as a note under section 591 of
this title.

1978 Acts. Section effective Oct. 26,
1978, except for specific information re-
ceived by the Attorney General pursuant
to section 591 of this title based on deter-
minations made by the Attorney General
respecting such information, see section
604 of Pub.L. 95-521, set out as a note
under section 591 of this title.

Pub.L. 100-191 added

CROSS REFERENCES
from special prosecutor appointed under this section for

iminal investigations, see 26 USCA § 6103.
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NOTES OF DECISIONS

l. GENERALLY 1-20
Il. ATTORNEY FEES 21-END

For Detailed Alphabetical Note Index, see the Various Subdivisions,

l. GENERALLY
Subdivision Index

Constitutionality 1

Jurisdiction of independent counsel 3
Power of Special Division 2
Submission of information 4

1. Constitutionality

Congrgss acted within its authority un-
dpr appointments clause in creating Spe-
gxal Division with authority to appoint
independent counsel to investigate mis-
conduct in Executive Branch, provided
that such counsel's jurisdiction be relat-
ed to factual circumstances giving rise to
Attorney General's request for appoint-
ment. Morrison v. Olson, Dist.Col.1988
108 S.Ct. 2597, 487 U.S. 654, 101 L.Ed.2d
569, on remand 857 F.2d 801, 273
U.S.App.D.C. 10.

2. Power of Special Division

Special Division has no authority to
take any action or undertake any duties
that. are not specifically authorized by
Ethics in Government Act. Morrison v.
Olson, Dist.Col.1988, 108 S.Ct. 2597, 487

230

U.S. 654, 101 L.Ed.2d 569, on
857 F.2d 801, 273 U.S.App.D.C. lx(.)‘j'mand

3. Jurisdiction of independent counsel

_quependent counsel possessed juris-
diction to prosecute defendant for perju-
ry .and obstruction arising out of his
testimony before Congress; wording of
sgec_lal division's order outlining juris-
diction of independent counsel, and stat-
utory authority underlying it, supported
counsel's jurisdiction over matters “aris-
ing out of” and “related to” Iran-Contra
1n1t1at1ye, and defendant’s testimony
bore “demonstrable relationship” with

initiative. US. v. Secord, D.D.C.
725 F.Supp. 563. 1989,

4. Submission of information

Forwarding of material b subor-
dinate in Office of Independenty Courl:gerl
to subordinate in Public Integrity Sec-
tion pf Department of Justice did not
constitute formal submission to Attorney
General such that Attorney General had
duty to act under Independent Counsel
Act to investigate alleged misconduct in
contract dispute involving Department

ubstitutes, see =

and substitutes, see 1 '

wers generally, see C.J.S. Federal Courts

Explanation pages of this volume.
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to take. In re INSLAW, Inc., 1989, 885
F.2d 880, 280 U.S.App.D.C. 258.

Il. ATTORNEY FEES
Subdivision Index
Accountant fees, compensable services

30
Acquittal 24
But for r:&ulrement
Generally 25
Duplicative investigations 26
Similarity with costs of convention-
al investigation 27
Vigorousness of investigation 28
Compensable services
Generally 29
Accountant fees 30
Preliminary investigation 31
Preparation of attorney fees appli-
cation 32
Review of press clippings 33
Construction 21
Duplicative investigations, but for re-
quirement 26
Expenses - 34
Indictment 23
Payment of fees 35
Preliminary investigation, compensable
services 31
Preparation of attorney fees applica-
tion, compensable services 32
Retroactive effect 22
Review of press clippings, compensable
services 33
Similarity with costs of conventional
investigation, but for requirement
27
Time of request 36
Vigorousness of investigation, but for
requirement 28

21. Construction

Waivers of sovereign immunity, grant-
ing right to petition Government for at-
torneys’ fees, are to be strictly construed
in favor of sovereign. In re Nofziger,
1991, 925 F.2d 428, 288 U.S.App.D.C.
197, rehearing denied 938 F.2d 1397, 291
U.S.App.D.C. 138.

As the attorney fee provision of the
Independent Counsel Reauthorization
Act is a waiver of sovereign immunity, it
must be strictly construed. In re Olson,
ggo, 892 F.2d 1073, 282 U.S.App.D.C.

22. Retroactive effect

Subsec. (g) of this section providing
for award of attorney fees to a person
who is subject to investigation and who
is not indicted is not to be applied retro-
actively to a case which was closed prior

cld: PoAReRs Fags B8y 70

23, Indictment

Former high government official was
not precluded from seeking statutory re-
imbursement of attorneys fees expended
in connection with independent coun-
sel’s investigation of alleged illegal post-
employment lobbying activities, even
though he was ultimately indicted; in-
dictment was found defective and intent
of statute would be subverted by not
extending it to cover official’s situation.
In re Nofziger, 1991, 925 F.2d 428, 288
U.S.App.D.C. 197, rehearing denied 938
F.2d 1397, 291 U.S.App.D.C. 138.

24. Acquittal

Fact that applicant was acquitted had
no bearing on his right to be awarded
attorney fees under the Ethics Act, as the
statute limits attorney fees to subjects
who have not been validly indicted. In
re Nofziger, 1992, 956 F.2d 287, 294
U.S.App.D.C. 1.

25. But for requirement—Generally

Within section of the Ethics in Govern-
ment Act allowing reimbursement of at-
torney fees to government official who is
subject of investigation conducted by in-
dependent counsel if no indictment is
brought and fees would not have been
incurred but for the requirements of the
Act, attorney services challenging the
constitutionality of the Act would not
satisfy the “but for” requirement; it is
the character of the investigation and
prosecution of the subject upon which
compliance with “but for” requirement
depends, and defense tactics employed
by defense counsel cannot satisfy the
requirement. In re Nofziger, 1991, 938
F.2d 1397, 291 U.S.App.D.C. 138.

Reasonable attorneys’' fees incurred
during initial investigation by indepen-
dent counsel which ended with indepen-
dent counsel's announcement that Assis-
tant Attorney General's testimony before
Congress probably did not constitute a
prosecutable violation of federal crimi-
nal law, satisfied the “but for” require-
ment for recovery of attorney fees and
were compensable under Independent
Counsel Reauthorization Act. In re Ol-
son, 1989, 884 F.2d 1415, 280 U.S.App.
D.C. 205.

26. —— Duplicative investigations
Fact that investigation by Public Integ-
rity Section of Department of Justice
was conducted and that it did not recom-
mend prosecution of Department official

231



~J N JIJI
Note 26

established that, in the investigation con-
ducted by Independent Counsel, the offi-
cial was being subjected to expenses for
a duplicative investigation that he would
not have been subject to in the absence
of the Ethics in Government Act and
thus satisfied the “but for” requirement
for an unindicted investigation subject to
recover attorney fees under the Indepen-
dent Counsel Reauthorization Act. In re
Olson, 1990, 892 F.2d 1073, 282 U.S.App.
D.C. 139,

27. — Similarity with costs of con-
ventional investigation

Former high government employee
who was prosecuted for communicating
with agency with which he was formerly
employed within one year after leaving
government service failed to show that
attorney fees were incurred by him dur-
ing independent counsel investigation
that would not have been incurred but
for requirements of the Ethics in Gov-
ernment Act, so as to qualify him for
attorney fees when, following reversal of
convictions, independent counsel de-
clined further prosecution and indict-
ments were dismissed with prejudice;
record demonstrated that, in absence of
the Act, official would nonetheless have
been investigated and prosecuted by De-
partment of Justice under statute which
includes private citizens. In re Nofziger,
1991, 938 F.2d 1397, 291 U.S.App.D.C.
138.

Attorneys fees incurred in connection
with independent counsel investigation
of government official’s allegedly illegal
lobbying activities were not reimbursa-
ble under statute allowing recovery of
fees which would not have been in-
curred “but for” investigation; there was
nothing in the investigation, indict-
ments, time or effort expended by gov-
ernment, types of inquiries conducted,
or results which were materially differ-
ent from those which would have result-
ed from a conventional Department of
Justice investigation. In re Nofziger,
1991, 925 F.2d 428, 288 U.S.App.D.C.
197, rehearing denied 938 F.2d 1397, 291
U.S.App.D.C. 138.

28. —— Vigorousness of investigation

United States Attorney General was
entitled to recover attorney fees and
costs incurred in connection with inves-
tigation by independent counsel as to
whether Attorney General, as counselor

DEPARIMENT OF JUSTICE Part 2 3%

defense contracts; no indictment was .

to President, violated conflict of interest
laws in assisting minority-owned corpo-
ration in its efforts to obtain government

brought against Attorney General upon
completion of investigation and basis
upon which referral was made and ex.

treme expansion of resulting investiga. ~ -

tion subjected Attorney General to more

vigorous application of criminal law .

than was applied to other citizens and
caused him to incur legal expenses no
ordinary citizen would have incurred
but for independent counsel statute. In
re Meese, 1990, 907 F.2d 1192, 285
U.S.App.D.C. 186.

29. Compensable services—Generally

Government official who has been
subject of investigation conducted by in-
dependent counsel cannot recover reim-
bursement for attorney fees that are in-
herent in every independent counsel in-
vestigation, such as fees for services ren-
dered in reviewing the Ethics in Govern-
ment Act and discussing strategy vis-a-
vis the independent counsel. In re Nof-
ziger, 1991, 938 F.2d 1397, 291 U.S.App.
D.C. 138.

30. —— Accountants fees

Fees for work performed by “accoun-
tant/attorneys” were reimbursable un-
der Independent Counsel Reauthoriza-
tion Act as “reasonable attorneys’ fees”
in tax case. In re Sealed Case, 1989, 890
F.2d 451, 281 U.S.App.D.C. 334.

31. — Preliminary investigation
Attorney services provided, immedi-
ately prior to and in anticipation of ap-
pointment of independent counsel, to
government official who becomes sub-
ject of independent counsel investigation
are not compensable under the Ethics in
Government Act. In re Nofziger, 1991,
938 F.2d 1397, 291 U.S.App.D.C. 138.

Independent Counsel Reauthorization
Act did not authorize award of attorney
fees incurred during preliminary investi-
gation conducted by Attorney General.
In re Sealed Case, 1989, 890 F.2d 451,
281 U.S.App.D.C. 334.

32. —— Preparation of attorney fees
application
United States Attorney General, in re-
covering attorney fees under Indepen-
dent Counsel Reauthorization Act, was
not entitled to recover fees for services

refi@iell #h BERPOGUR 2boibb3b)
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lications; those fees were not for ser-
35:‘:35 rendered in asserting rperxts of At-
torney General's defense to independent
counsel investigation. In re Meese,
1990, 907 F.2d 1192, 285 US.App.D.C.

186.

33. —— Review of press clippings

Fees incurred by United.States'Att.or-
ney General's attorneys in reviewing
press clippings concerning independent
counsel investigation, bepause of heavy
media involvement, provided useful‘ and
important information that .assmted
counsel in representation of subject and
was therefore reasonably related to de-
fense of investigation and were recovera-
ble under Independent Counsel Reau-
thorization Act. In re Meese, 1990, 907
F.2d 1192, 285 U.S.App.D.C. 186.

34. Expenses

Expenses for business meals, support
staff overtime, service fee, supplies, and
photocopying were excessive or unneces-
sary and could not be fully recovered by
United States Attorney Genera_xl upder In-
dependent Counsel Reauthorization Act.

In re Meese, 1990, 907 F.2d 1192, 285
U.S.App.D.C. 186.

35. Payment of fees .

Subject of independent counsel inves-
tigation need not have paid attorney fees
before reimbursement can be sought un-
der Independent Counsel Reauthoriza-
tion Act; rather, subject need only be
legally liable for fees incurred by repre-
sentation during investigation. In re
Donovan, 1989, 877 F.2d 982, 278
U.S.App.D.C. 194.

36. Time of request .

Request for attorney fees made by in-
dividuals who testified under gant_of
transactional immunity in investigation
conducted by independent counsel was
premature; while individuals had not
been indicted, indictment was still possi-
ble, it was not clear that fees would have
been incurred in absence of 1r_1dependent
counsel law, or whether applgcaqts were
subjects of grand jury investigation and
it was inopportune time to interrupt on-
going investigation to gmbark on exten-
sive collateral fee inquiry. In re North,
1988, 842 F.2d 340, 268 U.S.App.D.C.
344,

§ 594. Authority and duties of an independent counsel

dofid: 703 FE3BARE 23

(a) Authorities.—Notwithstanding any ‘other prov131ol? }c;f lawv,vig
independent counsel appointed under this chapter s’ha ave,torial
respect to all matters in such independent counsel’s pr(:isc?mcxl ial
jurisdiction established under this cl?apt'er, full power an %nl ?ﬂnc-
dent authority to exercise all investigative t'md prosecutorlaG e
tions and powers of the Department of Justice, the AttornefyJ :tice
al, and any other officer or employee of the_Depz.u'tm.ent o l;ntroi
except that the Attorney General shall exercise direction og c ool
as to those matters that specifically require the Attornfay en ars
personal action under section 2516 of title 18.. Succl:h investiga
and prosecutorial functions and powers shall inclu e:—

(1) conducting proceedings before grand juries and other
investigations; o

(2) participating in court pro.cec?dings and en}glagmg l11ni :;Z
litigation, including civil and criminal matters, that suc
pendent counsel considers necessary;

(3) appealing any decision of a court in any case or proce(feg-
ing in which such independent counsel participates in an ofi1-
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(5). determining whether to con
monial privilege;

(6) receiving appropriate national security
nece.ss.ary: contesting in court (including,
gart;:npatmg in in camera proceedings) an

r attempt to wi i
o p thhold evidence on ground

i m(;)ulrﬁztakitng applications to any Federal court for a grant of
Yy to any witness, consistent wi i
i , ith applicable st
requirements, or for warrants ot o
. , subpoenas, or other court
ders, and, for purposes of sections 6003, 6004, and 6005 of ti(t)ll;a

’ 1

y claim of privilege
s of national securi-

(8) inspecting, obtainin i
) g, or using the original or a co
?:gyu lt:fiol;ftum'dm accordance with the applicable statuteg };r?df
pBulatic Cs, dan , for purposes of section 6103 of the Internal
ode of 1986 and the regulations issued thereunder

g

(9) initiating and conductin
competent jurisdiction, fra
informations, and handlin
of the United States; and

Ing prosecutions in any court of
ming and signing indictments, filing
g all aspects of any case, in the name

(10) consulting with the Uni
. . 1g Wil nited States attorney for the distri
in which any violation of law with respect to zvhich t(;lelisrtxlsz-t

pendent counsel is appointed was alleged to have occurred
(b) Compensation.—An i .
( ~—An independent counsel appoj
' t
this chapter shall receive compensation at the per Ic;?emnr(:actle I;gﬂzll'

to the annual rate of basic pa
Schedule under section 53 1p 5 }:)F ?i}t?: lse. forlevel IV of the Executive

(c) Additional personnel.—
duties of an office of indep. Tor the purposes of carrying out the

endent counsel, such i
L office . ,» such independent coun-
sl ﬁlfgezsp:;n:{ﬁ( t'hil com;c)lensatlon, and assign the duties of s;:r;)
. Independent counsel considers i
; . neces -
cluding investigators, attorneys, and part-time consultantssa)ry ’I(‘II;

ositi
positions of all such employees are exempted from the competitive

service. No such employee m
. ay be
ing the maximum rate of pay o pompensated at a rate exceed-

b
Schedule under section 5332 of It)iatll};:a;e for GS-18 of the General
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(d) Assistance of Department of Justice.—

(1) In carrying out functions.—An independent counsel may
request assistance from the Department of Justice in carrying
out the functions of the independent counsel, and the Depart-
ment of Justice shall provide that assistance, which may in-
clude access to any records, files, or other materials relevant to
matters within such independent counsel’s prosecutorial juris-
diction, and the use of the resources and personnel necessary to
perform such independent counsel's duties.

(2) Payment of and reports on expenditures of independent
counsel.—The Department of Justice shall pay all costs relating
to the establishment and operation of any office of independent
counsel. The Attorney General shall submit to the Congress,
not later than 30 days after the end of each fiscal year, a report
on amounts paid during that fiscal year for expenses of investi-
gations and prosecutions by independent counsel. Each such
report shall include a statement of all payments made for
activities of independent counsel but may not reveal the identi-
ty or prosecutorial jurisdiction of any independent counsel
which has not been disclosed under section 593(b)(4).

(e) Referral of other matters to an independent counsel.—An
independent counsel may ask the Attorney General or the division
of the court to refer to the independent counsel matters related to
the independent counsel's prosecutorial jurisdiction, and the Attor-
ney General or the division of the court, as the case may be, may
refer such matters. If the Attorney General refers a matter to an
independent counsel on the Attorney General’s own initiative, the
independent counsel may accept such referral if the matter relates
to the independent counsel's prosecutorial jurisdiction. If the Attor-
ney General refers any matter to the independent counsel pursuant
to the independent counsel's request, or if the independent counsel
accepts a referral made by the Attorney General on the Attorney
General's own initiative, the independent counsel shall so notify the
division of the court. e

(f) Compliance with policies of the Department of Justice.—An
independent counsel shall, except where not possible, comply with
the written or other established policies of the Department of
Justice respecting enforcement of the criminal laws.

(g) Dismissal of matters.—The independent counsel shall have
full authority to dismiss matters within the independent counsel’s
prosecutorial jurisdiction without conducting an investigation or at
any subsequent time before prosecution, if to do so would be
consistent with the written or other established policies of the
Department of Justice with respect to the enforcement of criminal

hcld: 805304 Page 24 538
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(h) Reports by independent counsel.—
(1) Required reports.—An independent counsel shall—

(A) file with the division of the court, with respect to the °
6-month period beginning on the date of his or her appoint- -
ment, and with respect to each 6-month period thereafter
until the office of that independent counsel terminates, a -
report which identifies and explains major expenses, and -
summarizes all other expenses, incurred by that office
during the 6-month period with respect to which the report
is filed, and estimates future expenses of that office; and

(B) before the termination of the independent counsel’s
office under section 596(b), file a final report with the
division of the court, setting forth fully and completely a

description of the work of the independent counsel, includ-
ing the disposition of all cases brought, and the reasons for
not prosecuting any matter within the prosecutorial juris-
diction of such independent counsel.

(2) Disclosure of information in reports.—The division of
the court may release to the Congress, the public, or any
appropriate person, such portions of a report made under this
subsection as the division of the court considers appropriate.
The division of the court shall make such orders as are appro-
priate to protect the rights of any individual named in such
report and to prevent undue interference with any pending
prosecution. The division of the court may make any portion
of a final report filed under paragraph (1)(B) available to any
individual named in such report for the purposes of receiving
within a time limit set by the division of the court any com-
ments or factual information that such individual may submit.
Such comments and factual information, in whole or in part,
may, in the discretion of the division of the court, be included
as an appendix to such final report.

() Independence from Department of Justice.—Each indepen-
dent counsel appointed under this chapter, and the persons appoint-
ed by that independent counsel under subsection (c), are separate

from and independent of the Department of Justice for purposes of
sections 202 through 209 of title 18.

() Standards of conduct applicable to independent counsel,

persons serving in the office of an independent counsel, and their
law firms.—

(1) Restrictions on employment while independent counsel
and appointees are serving.—(A) During the period in which
an independent counsel is serving under this chapter—

(1) such independent counsepmdt 57720 (URTS 16326)
236 =
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(i) any person associated with a firm with which such
independent counsel is associated, ' ‘
may not represent in any matter any person involved in any
investigation or prosecution under this chapter. i
(B) During the period in which any person appointed yt:;\lxé
independent counsel under subsection (c) is serving in he
office of independent counsel, such person may not re;?reseor
in any matter any person involved in any investigation
rosecution under this chapter.
P (2) Post employment restrictions on independent co}tlms:,}
and appointees.—(A) Each independent counsel ang eatc. pz.c)
i independent counsel under subsection (
son appointed by that in I | under subsection '¢)
following the termination ‘
may not, for 3 years ® | e service
i endent counsel or app
under this chapter of that indep D er
ay be, represent any person
person, as the case m = | rson n any matter
i indivi t of an investigatio )
that individual was the subjec !
gon under this chapter that was conducted by that independent
counsel. .
(B) Each independent counsel and eaqh person appomte%drb}l/
that independent counsel under subsecthn (c) éna}t'hpsoct:,ha% !
i termination of the service under thi
y e g e 1 ointed person, as the case
f that independent counsel or app ; :
?nay be re;?resent any person in any matter involving any
investigation or prosecution under this chapter. o f
(3) One-year ban on representation by rpember§ ofd rm;l oa
independent counsel.—Any person wh011§ assocxiaatteed v;i .
i i i i dent counsel is assoc -
firm with which an indepen : ' aed or b
i ination of the service ot tha
comes associated after termina e
der this chapter may not, for 1 y .
i Couns?l i erson in any matter in-
i such termination, represent any pe '
i/r;glving any investigation or prosecution undef this chapter.
(4) Definitions.—For purposes of this subsection— o
(A) the term “firm” means a law firm whether organize
i tion; and
as a partnership or corpora 3 o .
(B) a person is “associated” with a firm if that pers;m is
an officer, director, partner, or other member or employee
of that firm. :
(k) Custody of records of an lndependen.t co'unse — e f
(1) Transfer of records.—Upon termination olf tlllleuot 1(1:1;;
i dent counsel shall tra
independent counsel, that indepen :
?;1 tlhe AI:‘chivist of the United States all re;:ords }‘:{hlihatrl;z::rbetirel
i ffice. Before this tr ,
created or received by that office. . : _
independent counsel shall clearly identify which of these rec

pcld: 701058904rp subiers to rule 6(e) of the Federal Rules of Criminal
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Procedure as

have been classified as national security information.

records which were compiled by an independent counse]
upon termination of the independent counsel’s office, were’
stored with the division of the court or elsewhere before the
enactment of the Independent Counsel Reauthorization Act of
1987, shall also be transferred to the Archivist of the United
States by the division of the court or the person in possession of
such records,

) Maintenance, use,
transferred to the Archivi
tained, used, and dispose
29, and 33 of title 44.

(3) Access to records.—

(A) In general.—Subject to paragraph (4), access to the

records transferred to the Archivist under this chapter shall
be governed by section 552 of title 5.

(B) Access by Department of Justice.—The Archivist
shall, upon written application by the Attorney General,
disclose any such records to the Department of Justice for
purposes of an ongoing law enforcement investigation or
court proceeding, except that, in the case of grand jury
materials, such records shall be so disclosed only by order
of the court of Jjurisdiction under rule 6(e) of the Federal
Rules of Criminal Procedure.

©) Exception.—Notwithstanding any restriction on ac-
cess imposed by law, the Archivist and persons employed
by the National Archives and Records Administration who
are engaged in the performance of normal archival work

shall be permitted access to the records transferred to the
Archivist under this chapter.

(4) Records provided b

and,

and disposal of records.—Records
st under this chapter shall be main-
d of in accordance with chapters 21,

y Congress.—Records of an investiga-
tion conducted by a committee of the House of Representatives -

or the Senate which are provided to an independent counsel to

assist in an investigation or prosecution conducted by that
independent counsel—

(A) shall be maintained as a separate body of records
within the records of the independent counsel; and

(B) shall, after the records have been transferred to the

Archivist under this chapter, be made available, except as

provided in paragraph (3)(B) and (C), in accordance with
the rules governing release of the records of the

House of
Congress that provided the records to_the
counsel.

&7
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those records which have

agraph (B) shall not apply to have

i:::r? aslt'xrgrin%ered pursuant to grand jury or court procee(;mgsd
(Added Pub.L. 95-521, Title VI, § 601(a), Oct. 26, 1978, 92 Stat. 1869, an

3, 1983, 96 Stat. 2039,
. 97-409, §§ 2(a) (1), 6(a)-(c), Jan. ) 2'
g&?%fb iugbILS?4, § 2, Oct. 22, 1986, 100 Stat. 2095; Pub.L. 100-191, §

Dec. 15, 1987, 101 Stat. 1300.)

HISTORICAL AND STATUTORY NOTES

n Notes and Legislative Reports
Rel‘g;;oActs. Senate Report Nos. 95—};70
and 95-273, and House Conference ;-

ort No. 95-1756, see 1978 U.S.Code
gong. and Adm.News, p. 4216.

97-496,
983 Acts. Senate Report No.
se: 1982 U.S.Code Cong. and Adm.News,

p. 3537.

1987 Acts. Senate Report No. 100—1%;,
House Conference Report No. 100—14987,
and Statement by President, see ok
U.S.Code Cong. and Adm.News, p. 2150.

in Text
Resf::gg;ezlm of the Intema} Revgnue
Code of 1986, referred to in sx:):,’secé
(a)(8), is classified to section 6103 o
Title 26, Internal Revenue Code.

Federal Rules of Criminal Proce-
duTrtal,e referred to in subsec. (k)(1), (3)'(B)',
are set out in Title 18, Crimes and Crimi-
nal Procedure.

dent
The enactment of the Indepen
Courfsel Reauthorization Act of 1987, re-
ferred to in subsec. (k)(1), is the enact-
ment of Pub.L. 100-191, which was ap-
proved Dec. 15, 1987.

References in Other Laws to GS-16, 17,
ay Rates

‘I,(l;fleiel:lc!e,s in laws to the rates qf pay
for GS-16, 17, or 18, or to maxxr‘rimlm
rates of pay under the General Schedule,
to be considered referenc;s to rates pag—
able under specified sections of Txthla ;
Government Organization and Employ-
ees, see section 529 [Title I,_§ 101(c)(1)]
of Pub.L. 101-509, set out in a note un-
der section 5376 of Title 5.

dments )
Anll;g7 Axenendments. Catchle.le’.' Pubélé..
100-191 substituted “an” for a" preced-
ing “independent counsel”.

dded a
Subsec. (a). Pub.L. 100-191 a
Sl.lb::ej.e (a) heading and re-enacted the

clds70d)5804 Pepgtentply  without

change.

. (b). Pub.L. 100-191 added a
sulS)lsl:zeib)( })xeading and re-enactqd the
existing text substantially without
change.

Subsec. (c). Pub.L. 100-191 added a
subsec. (c) heading and re—enacte_d the
existing text substantially without
change.

Subsec. (d). Pub.L. 100-191 added a
subsec. (d) heading. o1 des

bsec. (d)(1). Pub.L..IOO-I 1 desig-
na?gd thce Eex)isting provisions of subseg.
(d) as par. (1), re-enacted such prov;
sions substantially wi}hout change, an
added a par. (1) heading.

Subsec. (d)(2). Pub.L. 100-191 added
par. (2).

Subsec. (e). Pub.L. 100-191 addeq a
subsec. (e) heading and re-enacted exist-
ing text substantially without change.

ded a
bsec. (f). Pub.L. 100-191 ad '
su%l;ecs.e((:f) (i?eading and re-enacted exist-
ing text without change.

dded a
bsec. (g). Pub.L. 100-191 added
susb;le:.e(g) ieading and re-enacted exist-
ing text substantially without change.

Subsec. (h) to (k). Pub.L. 100-191
added subsecs. (h) to (k).

8).
86 Amendments. Su“bsec. (a)(
Pulbg.L. 99-514 substituted‘ Internal Rev-
enue Code of 1986” for “Internal Reve-
nue Code of 1954".

i Pub.L.
1983 Amendments. Catch}me. P
97-409, § 2(a)(1)XA), substlt.uted inde-
pendent counsel” for “special prosecu-
tor”.

2(a)(1),
Subsec. (a). Pub.L. 97409, § ¢

subl:tituted “independent counsel for
“special prosecutor” wher?\{'er apl;‘)eanpgl
and “independent counsel’s” for “specia

$ o1

prosecutor’s”.

Subsec. (a)(10). Pub.L. 97-409,
§ 6(a), added par. (10).
Subsecs. (b), (c). PubL. 97-409,

§ 2(a)(1)(A), substituted “independent
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.App.D.C.
e B 0,20 S
, reverse .Ct. ;
g"""' 14l gi, 101 L.Ed.2d 569, on lrgmand 857
3. Indictments filed by 24 801, 273 U.S.App.D.C. 10. |
) idati indictment file ,
c«:nﬁ?ﬁ}‘?:d:;eﬁem Counsel (OIC) 5. jJustice Department enforcemen
the O‘n three defendants with conspira- policies ‘ —
Chargld gtwo with submitting false state- Dismissal for failure to of ow policies
oy ::‘5 to the Department of Housing and of D epanmcr;t ?f Jug::‘cge;e,; igament
o (DHUD), in connec- charging violation !
g Pevelopmem lications, with De- false statement statute and obstruction
uo:m‘:g? o%r.la:sttiggli)ndictmem charging ¢ o ngress was not warranted; very
pa

DEPARTMENT OF JUSTICE Papt
ter Dec. 15, 1987, but with the followj
provisions applicable to previously ipj
ated proceedings pending on Dec,
1987: subsec. (d)(2) (relating to repo

counsel” for “special prosecutor” wher-
by Attorney General on expenditures

€ver appearing.
independent counsel, except that the

Subsecs. (d), (e). PublL. 97-409,

§ 2(a)(1), substituted “independent
first such report shall be made only with"
respect to expenditures on or after

counsel” for “special prosecutor” and
“independent counsel's” for “special
prosecutor’s” wherever appearing.

Subsec. (), Pub.L.  97-409, Dec,
15, 1987), subsec. (h)(1)(A) except that -
the 6-month periods described in sup. -
sec. (h)(1)(A) of this section shall be =
calculated from Dec. 15, 1987, subseg, =

US. v. North, D.D.C.1989, 713

§ 2(a)(1)(A), sn;bstituted “independent
counsel” for “special prosecutor” wher-
ever appearing.

Pub.L. 97-409, § 6(b), substituted “ex-

cept where not possible” for “to the ex-
tent that such special prosecutor deems
appropriate” after “shall,” and “written
or other established policies” for “writ-
ten policies” after “comply with the”,
Subsec. (g). Publ. 97-409, § 6(c),
added subsec. (g
Effective Dates
1987 Acts. Amendment by Pub.L.
100-191 effective Dec. 15, 1987, and ap-
plicable to proceedings initiated and in.
dependent counsels appointed on and af-

(i), subsec. (k) of this section, and 90 -
days after Dec. 15, 1987, subsec. (j), see

set out as g

section 6 of Pub.L. 100-191,
note under section 591 of this title.

1978 Acts. Section effective Oct. 26,
1978, except for specific information re-
ceived by the Attorney General pursuant
to section 591 of this title based on deter-
minations made by the Attorney Genera]
respecting such information, see section
604 of Pub.L. 95-521, set out as a note
under section 591 of this title,

CROSS REFERENCES

Independent counsel appointed unde

government employee” for purposes of Ch:
Conflict of Interest, see 18 USCA § 202.

r this chapter included in term “special
apter 11, Bribery, Graft and )

i i d con-
; fendants with bl_'lbery an
Ni(:ag; eWould not subject the OI(;h to
Bpepanmem of Justice con_trol., and us.
would not violate the Ethics in Gove.rr:-
at Act, under which OIC was appom8
n:ie U.S. v. Briscoe, D.D.C.1992, 79
cd. .
F.Supp. 28.
4. Appointment of additional person-
nel
iate i dent coun-
t that associate }ndepen -
selFiie appointed by mdt:.ipendentt i;(‘)ll.alﬁ.
d not special court does nof 2
ficalt: ltlheir apgointmems u:f?er t};bli,?sngs;
e
in Government Act, as stall mem =
i 1, who has inferior
independent counsel, 4 Infegier
icer, are not officers but m
Ot;gl;:;s of United States. In re Sealed
?Zase, D.D.C.1987, 665 F.Supp. 56, re-

. 4 ;
nature of independent counsel's respon: i

ibiliti est that it may not alv.vgys

ls;:) gg;:?bf:%gr him to follow the pohcx'es
of Department of Justice. U.S. v. Poin-
dexter, D.D.C.1989, 725 F.Supp. 13.

6. Disclosure of informs;ttlon )

Even if showing of pa.mculanzed negg
was required to authorize relea§e to w;n
e o oo Eihics tp Government

ing under

gx;«:’c i:gtl)r:g demonstrated that SUC}'I ?i:?
existed; subject matter of witness t?on
mony was important to mvesngaed m
and witness could h§ve been nfaiml n
independent counsel’s ppbhc 9;19a i
port. In re Sealed Motion, 1989,
F.2d 1367, 279 U.S.App.D.C. 294.

APy YR . L] '

LIBRARY REFERENCES
American Digest System

District and prosecuting attorneys; deputies, assistants, and substitutes, see
District and Prosecuting Attorneys &=3(1).

§ 595. Congressional oversight

(a) Oversight of conduct of independent coun'sel.-; st

(1) Congressional oversight..—-Tht_e app:;ogrc)lraltid th respect to

Encyclopedias ) the Congress shall have oversx‘ght _]urlcsl 1ct counsel appointed

District and prosecuting attorneys; deputies, assistants, and substitutes, see ;7 fficial conduct of any {ndepen en ] shall have

CJS. District and Prosecuting Attorneys § 27 et seq. thed . this chapter, and such independent counse S| oy
WESTLAW ELECTRONIC RESEARCH the zfny to cooperate with the exercise of such oversight J

SDé:trict and prosecuting attorneys cases: 131k{add key number]. :

diction. . unsel a pointed ;
, also, WESTLAW guide following the Explanation pages of this volume. (2) Reports to Congress.—An independent co P

i tements
under this chapter shall submit to the Congress such stal

NOTES OF DECISIONS

. 1 as the :
reports on the activities of such mdgpendent counse.
Appeals 2 dependent Counsel’s investigation into (?I‘ P dent counsel considers appropriate. |
Appointment of additional personnel  alleged illegal activity in Department, independen General.—Within 15 days ;
4 could do so only after indictment, if any, t of conduct of Attorney Gen e ks chap- .
Disclosure of information 6 was returned by grand jury. In re OL (b) Oversigh s . bout a particular case under this :

Ilﬁ‘vﬂmt:nss 1 Tog, 1207 $18 2 34, 260 US App.D.C. after receiving an mqu;rgu?)lic knowledge, from a committee of thael

168. ich is a matter o 4 ey Gener:
Ju:itelsce SD Spactment enforcement polt- 2. Appeals ?;h;vr}:sc; with jurisdiction over this chapter, the Attorney
pp

Only special counsel, not Attorney

General could appeal for the Govern-
Members of Justice Department, who ment the court’s ruling in prosecution

challenged authority or propriety of In-  governed by the Ethics in Government

240

i ittee with
shall provide the following information to that commi
respect to that case:

(1) When the information about the case was received.
241

1. Investigations
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Defendant Jim Guy Tucker has moved to dismiss the indictment
for the alleged reason that the United States Congress rendered
the Ethics in Government Act of 1987 unconstitutional by enacting
the Independent Counsel Reauthorization Act of 1994, which revises
§596 (b) (2) (28 U.S.C. §596(b)(2)) and §594(1)(2) (28 U.S.C.
§594 (1) (2)) of the Act of 1987 by allocating the following
unconstitutional powers to (1) the Special Division and (2) the
Administrative Office of the United States Courts:

(1) If the Attorney General has not made a request under
this paragraph, the division of the court shall determine on
its own motion whether termination is appropriate under this
paragraph no later that 2 years after the appointment of an
independent counsel, at the end of the succeeding 2-year
period, and thereafter at the end of each succeeding l-year
period.

(2) The Director of the Administrative Office of the
United States Courts shall provide administrative support and
guidance to each independent counsel.

This Court, after carefully considering the arguments of both

Jim Guy Tucker and the United States Government, is not persuaded

that Tucker’s challenge is meritorious and, accordingly, denies
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the requested relief for the reasons set forth in this memorandum
opinion and order.!
I
Relevant Particulars

The Ethics in Government Act of 1987 regarding the power of

the Special Division to terminate independent counsel provided:
Termination by division of the court. -- The division of

the court, either on its own motion or upon the request of

the Attorney General, may terminate an office of independent

counsel at any time, on the ground that the investigation of

all matters within the prosecutorial jurisdiction of such

independent counsel or accepted by such independent counsel

under section 594(e), and any resulting prosecutions, have

been completed or so substantially completed that it would be

appropriate for the Department of Justice to complete such

investigations and prosecutions. At the time of such

termination, the independent counsel shall file the final

report required by section 594 (h) (1) (B).

Section 596(b) (2), Act of 1987.

The Supreme Court upheld the constitutionality of the Ethics
in Government Act (the Act of 1987) in Morrison v. Olson, 487 U.S.
654 (1988).

The United States Congress in 1994 enacted the Independent
Counsel Reauthorization Act of 1994 which revised §596(b) (2) of
the Act of 1987 by adding the following sentence to the above

quoted provision:

If the Attorney General has not made a request under

Ipefendant Jim Guy Tucker requested leave of the Court to
present oral argument in support of his position. The Court is
persuaded that the constitutional issues asserted have been
thoroughly addressed by both the defendant and the Government in
their respective memoranda and oral argument would not materially
be of value to the Court in resolving these issues. Therefore,
the request for oral argument is denied.

-2-
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this paragraph, the division of the court shall determine

on its own motion whether termination is appropriate

under this paragraph no later than 2 years after the

appointment of an independent counsel, at the end of the

succeeding 2-year period, and thereafter at the end

of each succeeding l-year period.

Section 596(b) (2) of Act of 1994.

In the Act of 1994, Congress also enacted, for the first
time, the following provision which provides for administrative
service to the independent counsel and 1is identified as
§594 (1) (2):

The Director of the Administrative Office of the United

States Courts shall provide administrative support and

guidance to each independent counsel.

Tucker argues that the new §596(b) (2) under the Act of 1994
grants the Special Division more power than is constitutionally
permissible under the ruling of the Supreme Court in Morrison V.
Olson, supra, inasmuch as the new provision "compromises the
independence of the judiciary and exceeds the limits of Article
III." The Special Division, argues Tucker, "now has the statutory
power to review any of the actions of the independent counsel
which gives the Special Division the power to participate in the
investigations. This is an unwarranted intrusion on the separate
powers of the Executive ...." Tucker further asserts that
§596 (b) (2) under the Act of 1987 was '"triggered by a lingering
independent counsel(,]" but revised §596(b) (2) of the Act of 1994

is "triggered by time and the discretion of the Special Division"

notwithstanding the actions of independent counsel.
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With regard to §594(1) (2) of the Act of 1994, Tucker asserts
that by authorizing the Administrative Office of the United States
Courts to provide administrative support and guidance to the
Independent Counsel, Congress infringes the ‘"doctrine of
Separation of Powers under Article III of our Constitution by
compromising the independence of the judiciary."

On the other hand, the United States Government argues, with
respect to §596(b)(2) of the of Act 1994, that "Congress left
untouched the section 596 (b) (2) language that the Supreme Court
had expressly upheld in Morrison" ... and added a sentence»that
"confers absolutely no additional powers on the Special Division®"
but is essentially a means by which the Special Division may check
at specified intervals and "remove from the public payroll an
independent counsel who has served his or her purposé, but is
unwilling to acknowledge the fact ...."

Relative to §594(1) (2) of the Act of 1994, the Government
asserts that the responsibilities conferred on the Administrative
Office are "essentially ministerial" and the provision does not
delegate "power to supervise the independent counsel in the
exercise of counsel’s investigative or prosecutorial authority."
In essence, argues the  Government, “"the tasks of the
Administrative Office of the United States Courts do not include
adjudicatory functions," accordingly, the separation of powers
doctrine is not "seriously" implicated.

Essentially, this Court must determine whether the 1994

designated revisions of the Ethics in Government Act of 1987

_4_
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allocate unconstitutional powers to the Special Court and the
Administrative Office of the United States Courts.?
Discussion
A
Section 596 (b) (2)

In Morrison v. Olson, 487 U.S. 654 (1988), the Supreme Court
cautiously and judiciously determined whether §596(b) (2) of the
Act of 1987 infringes Article III by intruding upon the executive
power or Independent Counsel’s prosecutorial discretion. In
concluding that the termination provision did not violate the
Constitution, the Supreme Court observed:

[I]t is the duty of federal courts to construe a statute
in order tc save it from constitutional infirmities ... and
to that end we think a narrow construction is appropriate
here. The termination provision of the Act do not give the
Special Division anything approaching the power to remove the
counsel while an investigation or court proceeding is still
underway-this power is vested solely in the Attorney General.
As we see it, "termination" may occur only when the duties of
the counsel are truly "completed" or "so substantially
completed" that there remains no need for any continuing
action by the independent counsel .... So construed, the
Special Division’s power to terminate does not pose a
sufficient threat of judicial intrusion into matters that are
more properly within the Executive’s authority to require
that the Act be invalidated as inconsistent with Article III.

In urging prudent forethought in the implementation of the
termination provision as well as any revisionary enactment, the

Supreme Court stated:

Although the Government questions the ripeness of Tucker’s
challenge since the Special Division has not exercised its power,
the Court is persuaded that a significant constitutional issue is
presented that would evade review in this case since the January
16, 1996 trial will be concluded before the designated review by
the Special Division in August of 1996.

-5-
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We emphasize, nevertheless, that the Special Division
has no authority to take any action or undertake any duties
that are not specifically authorized by the Act. The gradual
expansion of the authority of the Special Division might in
another context be a bureaucratic success story, but it would
be one that would have serious constitutional ramifications

Morrison, 487 U.S. at 685.

Employing the Supreme Court’s cautious and close scrutiny
standard in analyzing §596(b) (2) of the Act of 1994, this Court is
of the view that the added sentence does not confer any additional
powers on the Special Division. As the Government asserts, the
Act of 1987 had already conferred on the Special Division the
power to terminate Independent Counsel’s office. Since the power
could be employed by the Special Division’s own motion, the 1994
revision simply authorizes the Special Division to check at
specified intervals without making any changes in the scope of
that power and in the prerequisites to its exercise. The

Government argues persuasively that, "[t]he new sentence speaks of

‘termination ... under this paragraph,’ referring back to the
unchanged language of the 1987 Act." In the 1994 Act as in the
1987 one, "{tlhe termination provisions ... do not give the

Special Division anything approaching the power to remove the
counsel while an investigation or court proceeding ié still under
way." Morrison, 487 U.S. at 682.

Defendant Tucker portrays the added sentence as vesting the
Special Division with "the power to periodically review and
reappoint an already existing independent counsel." As asserted

by the Government, Congress expressly recognized the 1limits

-6—-
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imposed by Morrison as well as the apparent caveat in the opinion
of the Court’ and rejected a proposed amendment that would have
achieved what defendant Tucker mistakenly asserts §596(b) (2) of
the Act of 1994 does.*

This Court is of the view that there is no significant
demonstrable variation between the provision approved by the
Supreme Court in Morrison and the revised version pursuant to the
Act of 1994.

B
Section 594 (1) (2)

Section 594 (1) (2) of the Act of 1994 is, in essence, a new
provision and as such the Supreme Court did not address the issue
in Morrison. However, the Supreme Court in Morrison made the
following relevant comment:

[Tlhe system of separated powers and checks and balances
established in the Constitution was regarded by the Framers
as ‘a self-executing safeguard against the encroachment or
aggrandizement of one branch at the expense of the other’
.... We have not hesitated to invalidate provisions of law
which violate principle .... On the other hand, we have
never held that the Constitution requires that the three

branches of Government ‘operate with absolute independence.
[Internal citations omitted.]

SH.R. Conf. Rep. No. 511 at 23.

wpuring its consideration of the bill, the Committee
rejected, by voice vote, an amendment that would have required the
division of the court to consider, on a periodic basis, not only
whether an independent counsel’s activities had been completed,
but also to ‘reappoint the applicant if the court determines that
such applicant remains the appropriate person to carry out the
duties of the office,’ if it concludes that the work of the
counsel has not yet terminated. The Committee believes that the
exercise of such authority by the division of the court would be
unconstitutional under Morrison." H.R. Rep. No. 224 at 23-24.
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487 U.S. at 692.

Significantly, it is readily apparent from the plain meaning
of the language of the provision that the Administrative Office is
to provide ministerial service as opposed to adjudicatory
functions. This Court is of the view that the revised provision
simply incorporates or embodies what the Administrative Office has
provided Independent Counsel over the years. See: H.R. Rep. No.
224, 103d Cong., 1lst Sess. 17-18 (1993); S. Rep. No. 101d, 103rd
Cong., 1lst Sess. 22, 29 (1993); and H.R. Conf. Rep. 511, 103d
Cong., 2d Sess. 21 (1994).

This Court is not persuaded that the provision materially and
significantly implicates the separation of powers as asserted by
Tucker. As the Government notes, the following quotation from
Justice Harlan’s concurring opinion in cChandler v. Judicial
Council of Tenth Circuit, 398 U.S. 74,84 (1970) speaks volumes in
describing the tasks conferred on the Administrative Office under
the statutory provision creating the Administrative Office:

The role of the Administrative Office, and its Director,
was to be "administrative" in the narrowest sense of that
term. The Director was entrusted with no authority over the
performance of judicial business -- his role with respect to
such business was, and is, merely to collect information for
use by the courts themselves. Chief Justice Groner of the
Court of Appeals for the District of Columbia, who was
chairman of the committee of circuit judges that participated
in drafting the bill, stressed to the Senate Committee on the
Judiciary that the bill would give the Director no
"supervision or control over the exercise of purely judicial

duties," because to grant such power to an administrative
officer "would be to destroy the very fundamentals of our

theory of government. The administrative officer [the
Director] proposed in this bill is purely an administrative
officer."

_8_.
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In conclusion, defendant Jim Guy Tucker’s September 25th
motion to dismiss the indictment on the grounds that the Act of
1994 violates the limitation of Article II by compromising the
independence of the.judiciary is denied.’

IT IS SO ORDERED this 25th day of October, 1995.

4

4
UNILED ‘STATES DISZﬁ}CT JUDGE

SEven if the Court were to find that both questioned
provisions are unconstitutional, the 1legislative history of 28
U.S.C. §598 adopted in 1987 concerning severability states that
"[(t]lhis new section makes explicit the common law rule that, in
the event a court finds any portion of the statute invalid, the
remainder of the statute stays in effect." See: 1987 U.S.C.C.A.N.
p. 2178. Thus, Tucker’s argument that "[t]he Severance Provision
will only save the Act as it applies to new people subsequent to
the severance" must be rejected.

_9_.
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